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File Ref: APP/V4305/V/08/1203375
Land in and to the south of Kirkby town centre, Knowsley, Merseyside
•
•
•
•
•

•

•

The application was called in for decision by the Secretary of State by a direction, made
under section 77 of the Town and Country Planning Act 1990, on 6 August 2008.
The application is made by Tesco Stores Ltd to Knowsley Metropolitan Borough Council.
The application Ref 08/00001/HYB is dated 22 November 2007 and was accepted as valid
on 2 January 2008.
The development proposed is described as follows:
Detailed planning application: The erection of a stadium and ancillary facilities for football
and related uses; new convenience retailing, new comparison retailing, new leisure uses,
new food and drink uses, new offices and service uses; new residential, new petrol filling
station; new car parking, coach park and bus park; new vehicular and pedestrian accesses
and circulation and related highway and footpath works; new public realm; new tree
planting and landscaping; substations and energy centre; new boundary treatments; and
related new infrastructure and engineering works;
Outline planning application (all matters reserved): The erection of development for new
retailing; new leisure uses; new library; new hotel; new food and drink uses; new offices
and commercial uses; new residential; new car parking; new public realm; new tree
planting and landscaping; new boundary treatments; and related new infrastructure and
works; alterations to existing retail and other town centre uses; alterations to existing car
parking areas; alterations to existing vehicular and pedestrian accesses and circulation;
alteration to existing public realm; alteration to existing boundary treatments; and
alterations to existing infrastructure.
The Inquiry sat from 18 November to 12 December 2008 and from 6 January 2009 to 6
February 2009.

Summary of recommendation: The application be refused.
1.

INTRODUCTION AND PROCEDURAL MATTERS

1.1

Preamble

1.1.1

I held two Pre-Inquiry Meetings, on16 September and 5 November 2008,
and an evening session for local residents on 27 January 2009. I carried
out an unaccompanied tour of the town centres and retail parks referred to
in the Retail SOCG on 17 November 2008. Accompanied site visits to
Goodison Park and to the Manchester City FC stadium took place on the 9
December 2008 and 11 February 2009. I also attended a football match at
Goodison on 28 January 2009. I visited the Goodison area and Kirkby town
centre on several occasions during the course of the inquiry and in Kirkby I
paid a number of visits to residential areas, the station, the appeal site and
the nearby industrial estate where the provision of Park to Walk schemes
was discussed in evidence. I also carried out further visits to Huyton,
Prescot, St Helens, Skelmersdale, Liverpool, and Bootle on 15 January and
12 February 2009.

1.1.2

I was assisted at the Inquiry by Inspectors Dr Andrew Pykett PhD MRTPI
and Mr Paul Jackson B Arch RIBA, and thank them for their diligent support
and contribution to the report. Tireless support was also provided by Ms
Yvonne Parker as Programme Officer and his assistant Nicola Hart whose
efforts secured the smooth and efficient progress of the Inquiry. My thanks
for all their long hours and skilful organisation.
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1.2

The application

1.2.1

The application was referred to the Secretary of State under the provisions
of the Town and Country Planning (Development Plans and Consultation)
(Departures) Directions 1999, the Town and Country Planning (Shopping
Development) (England and Wales) (Number 2) Directions 1993 and the
Town and Country Planning (Playing Fields) (England) Direction 1998. The
proposal had been recommended for approval at officer level subject to
referral to the Secretary of State and was presented to the Planning
Committee of Knowsley Council on 9 June 2008 1 , where the officers’
recommendations were accepted.

1.2.2

The description of development above is that in the applicant’s covering
letter which accompanied the application 2 . Subsequently, following
consultation and discussions with Knowsley Council, the proposal was
revised to reflect the removal of the petrol filling station and residential
development from the detailed element of the application and a reduction in
the retail floor area together with further minor clarification. The altered
description, and the basis on which I have considered the application, is set
out in the SOCG as follows:

1.2.3

1
2
3
4
5
6

•

Detailed planning application for the erection of a stadium and ancillary
facilities for football and related uses; new convenience retailing, new
comparison retailing, new leisure uses, new food and drink uses, new
offices and service uses; new car parking, coach park and bus parks; new
vehicular and pedestrian accesses and circulation and related highway and
footpath works; new public realm; new tree planting and landscaping;
substations and energy centre; new boundary treatments; and related new
infrastructure and engineering works;

•

Outline planning application (all matters reserved) for the erection of
development for new retailing; new leisure uses; new library; new hotel;
new Primary Care Trust (PCT) facilities; new food and drink uses; new
offices and commercial uses; new residential; substation and energy
centre; new car parking; new public realm; new tree planting and
landscaping; new boundary treatments; and related new infrastructure and
works; alterations to existing retail and other town centre uses; alterations
to existing car parking areas; alterations to existing vehicular and
pedestrian accesses and circulation; alteration to existing public realm;
alteration to existing boundary treatments; and alterations to existing
infrastructure.
An Environmental Impact Assessment was carried out of the planning
application proposals 3 . It was subject to further Addendums in April 2008 4 ,
May 2008 5 and December 2008 6 . The Environmental Statement, together
with the later Addenda, were produced in accordance with the 1999
Regulations (as amended) and this report takes account of its contents, and
of the views expressed on it by statutory consultees and others.

CD 5.3 Report
CD 1.1.1 & CD 1.1.2
CD1.3.1
CD1.3.2
CD1.3.3
CD10.1.6/7
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1.2.4

Signed and dated Statements of Common Ground were submitted on 28
October 2008. The first of these 7 covers retail matters agreed between the
applicant, Knowsley Council (hereinafter referred to as the Council),
Liverpool City Council (LCC) and the Combined Authority Objectors (Sefton
Borough Council, West Lancashire District Council, St Helens Council and
Lancashire County Council; hereinafter referred to as CAO). The second 8
covers general planning matters agreed only between the applicant, the
Council and Everton Football Club (EFC).

1.2.5

During the Inquiry, the applicant provided revised drawings of the proposed
bund and acoustic fence between the application site and houses on the
Grange estate together with sections 9 . These set out the provisions with
more clarity for the benefit of residents of the Grange estate who based
their evidence at the Inquiry on the revised drawings. I have considered
the proposal on the basis of these drawings which properly reflect existing
levels.

1.2.6

A signed and dated Section 106 Agreement (S106) 10 was submitted at the
close of the Inquiry. I deal with the contents of the Agreement later in this
report.

1.3

The call-in matters

1.3.1

The reason given by the then Secretary of State for making the direction
was that the proposals may conflict with national policies on important
matters, could have significant effects beyond their immediate locality, and
give rise to substantial regional controversy.

1.3.2

On the information available at the time of making the direction, the
matters on which the then Secretary of State particularly wished to be
informed for the purpose of her consideration of the application are listed in
the call-in letter as follows:
a. Whether the proposed development accords with the development plan for the
area (in this instance the emerging replacement RSS for the North West, and the
Unitary Development Plan), having regard to the provisions of Section 38(6) of the
Planning and Compulsory Purchase Act 2004.
b. The extent to which the proposed development is consistent with Government
policies in Planning Policy Statement 6: Planning for Town Centres, particularly with
regard to:
i.
whether there is a qualitative and quantitative need for a retail
development;
ii.
if the scale of the proposed development has been demonstrated as
appropriate;
iii.
whether there are any more central sites capable of accommodating the
proposed development as a whole or in disaggregated form;

7

SOCG/Retail/1
SOCG/General/1
9
Shown on CD 10.1.8 (a-k)
10
Doc S106 Agreement

8

Page 4

Report APP/V4305/V/08/1203375

iv.
the impact of the proposed development on the vitality and viability of
nearby centres;
v.
whether the application is in accordance with the retail hierarchy of the
sub-region;
vi.
whether the development should be promoted through the development
plan process, rather than through a planning application;
vii. the accessibility of the site by all means of transport and the promotion
of linked shopping trips between the development to the south of Cherryfield
Drive and the existing town centre;
c. Whether the application would deliver a sustainable form of development, as
outlined in PPS1: Delivering Sustainable Development, and respect the need for
appropriate standards of design in relation to the individual elements of the
scheme, and the spatial relationship between the different components of the
development;
d. Whether the application promotes sustainable transport choices and reduces
the need to travel by private transport as identified in PPG 13: Transport;
e. Whether the application has fully taken into consideration the requirements of
PPG17: Planning for Open Space, Sport and Recreation, with particular regard to
the loss of open space and playing fields;
f.
The relationship between the development to the south of Cherryfield Drive
and the existing Kirkby Town Centre, including the proposed phasing and the need
to ensure that the planned development of the existing town centre is fully secured
within an acceptable timeframe as far as possible;
g. Whether any permission which may be granted should be subject to any
conditions and, if so, the form they should take; and
h.

Any other relevant matters.

1.3.3

I deal with a number of topics under matter h, including the regenerative
benefits of the proposal, the effect of the proposals on the living conditions
of nearby residents in terms of noise and disturbance and visual impact,
and in view of the duty set out in section 72 of the Planning (Listed
Buildings and Conservation Areas) Act 1990, I consider whether the
development would preserve or enhance the character or appearance of the
Old Hall Lane Conservation Area and the effect on the setting of St Chad’s
Church, a listed building Grade II.

1.4

Rule 6 (6) status

1.4.1

Prior to the Inquiry, the following parties were granted Rule 6 (6) status:

•

Liverpool City Council (LCC); Sefton Borough Council, West Lancashire
District Council, St Helens Council and Lancashire County Council known as
the Combined Authority Objectors (CAO); as neighbouring authorities with
an interest in the effect of the proposal on retail issues.

•

Knowsley Constituency Liberal Democrats (KCLD), and Kirkby Residents
Action Group (KRAG) in view of their representation of the interests of the
constituents of Knowsley and Kirkby residents who objected to the
proposals.
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2.

THE PROPOSALS

2.1

The Site and its Surroundings

2.1.1

Kirkby lies just outside the city of Liverpool. It forms the northernmost of 3
main settlements within Knowsley MBC, and was developed as a result of
overspill from Liverpool mainly in the 1960s. The town has many of the
characteristics of such towns in other parts of the country that were
developed after the Second World War. A largely pedestrianised central
shopping, commercial and administrative zone is surrounded by areas of
mainly social housing, supplemented more recently by owner-occupied
estates. Most of the houses are 2 storey terraced or semi-detached with
gardens. They are most frequently set out in estates of similar types of
dwelling, punctuated by communal buildings such as schools, churches and
small shopping parades.

2.1.2

Kirkby consists mainly of low rise housing on generally flat land. The
residential estates are interspersed with areas of open space which
contribute to the character of this suburban settlement. Away from the
centre, there are some large blocks of flats of up to 16 storeys in height but
these are dispersed and do not affect the overall perception of the
settlement as predominantly low-rise.

2.1.3

The town centre is formed by a group of office and retail buildings roughly
central to the settlement. The tree-lined Cherryfield Drive passes through
the retail and administrative centre of Kirkby, but the main shopping area
lies to the north of Cherryfield Drive. Kirkby shopping centre was purpose
built in the 1950-60s and is characterised by contemporary parades. It
focuses on St Chad’s Parade, with little to connect it visually to the frontage
along Cherryfield Drive. To the south of Cherryfield Drive there are
frontages facing the road many of which have deteriorated. Several
businesses have closed including in recent years a service station, DHSS
offices and a hotel. The approach to the shops from County Road is
through the car parks on the northern side of St Chad’s Parade and is
similarly poor, dominated by the surface level car park and a noticeably
bland, architecturally sterile former supermarket at the rear of the units of
St Chad’s Parade, the main shopping area. However, although the
approaches to the heart of the shopping centre are poor, once within St
Chad’s Parade itself, there is a noticeable sense of place, generated by a
general atmosphere of business and the sympathetic scale of the retail
frontages.

2.1.4

St Chad’s Parade is a mall of mixed retail units. The main parade of shops
consists of a pleasantly proportioned rectangular group of concrete framed
buildings of 2 and 3 storeys accessed from Cherryfield Drive. On the west
side of the centre near a roundabout at the junction of Valley Road and
Cherryfield Drive is a 9 storey Council office block and related civic
accommodation. To the north is a large brick-clad supermarket building
linked to the centre. It was vacated in the 1970s and now houses a variety
of small office and retail businesses. Towards the east of the centre lies
Newtown Gardens, which takes the form of a public square with planting
and seating. It is open to Cherryfield Drive on the south side and is the
location of a library, the main post office and more shop units; and a
bandstand. Near here is a popular outdoor market, open on Tuesdays,
Page 6
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Fridays and Saturdays. The market stalls are permanent and surrounded
by a steel fence. The whole of the shopping centre is pedestrianised and
provides a “safe and pleasant environment for shoppers” 11 . Activity within
the shopping centre increases on those days when the market is open, but
from my observations of the shopping centre throughout the week, it acts
as a focus of activity for local people, with visitors greeting one another
across the precinct and talking together in groups.
2.1.5

The centre contains some commercial offices of up to 8 storeys and the
vacant former swimming baths. The retail units provide a range of services
in a sheltered and clean environment within which everything is easily
reached on foot. At the times I visited, which were mostly during the
daytime, it seemed to me that the centre is popular, well maintained and
attractive to many residents. Convenience stores include a Somerfield
supermarket, Iceland, and Farmfoods. There are also a range of
independent food shops including butchers, bakers and greengrocers.
Whilst the number of national retailers represented within the centre is
limited, there were few vacant units which did not increase in number over
the period of the inquiry. I had the impression of an active and viable
shopping centre which meets many of the needs of its local community,
even though it is limited in the range and depth of its retail offer.

2.1.6

The bus terminus is located on Cherryfield Drive, next to the western
entrance to St Chad’s Parade. A single track Merseyrail terminus station
completes the public transport links, about 1 kilometre to the northwest of
the shopping centre.

2.1.7

South of Cherryfield Drive opposite the Council offices is sited the group of
buildings which comprise Kirkby Community College. Beyond this is the
hilly area of public open land which extends along Valley Road. Although
this land was formerly a waste site, it has been fully landscaped and
restored to form a relatively attractive tree planted area, known locally as
the “Valley Hills”. More open land lies south of the town centre extending in
part as far as Bewley Drive. Within this open area the land has been in use
as a running track together with 2 football pitches adjacent to the All Saints
School, due to be closed in 2009. The site of the school forms part of the
application site. The closure is part of a central Government initiative
‘Building Schools for the Future’ (BSF) programme under which Kirkby’s
schools are being re-organised. A recently built leisure centre lies to the
east of the application site, and a private estate (The Grange) occupies land
indented into the south side of the site off Bewley Drive.

2.1.8

With areas of housing frequently separated by open tracts of grass and
planting, the town generally has a spacious character. Valley Road is the
main dual-carriageway approach to the town from the M57. At present the
road runs through the substantial area of open land which contains the
Kirkby Brook (River Alt). The application site lies mainly to the east of the
road, and includes the undeveloped area of undulating hills (the “Valley
Hills”) planted with trees and crossed by a number of formal and informal
paths. The open space follows the brook, extending across Kirkby Row past
St Chad’s Church to Millbrook Millennium Park, a large landscaped area near

11

This is from the description of the Town Centre in CD 3.6, with which I agree.
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the centre of the community which in turn links with open space north of
Mill Lane to provide a chain of linked green spaces across the settlement.
2.1.9

With the exception of the “Valley Hills” which front Valley Road, the open
green area south of Cherryfield Drive which comprises a substantial part of
the application site, is largely concealed behind residential and educational
buildings. However, it is used by local people as a recreational resource
and is part of the network of green spaces that contributes to the character
of the area. The main footpath link from east to west across the open
space is through a metal gate at the rear of the leisure centre car park
which leads to some lightly used and muddy informal footpaths. There is no
link to the town centre to the north through the houses on Cherryfield
Crescent on the south side of Cherryfield Drive. The most used footpaths
are those used for walking or jogging that cross the “Valley Hills”
themselves.

2.1.10

The application site 12 comprises the whole of the designated Kirkby town
centre described above within the surrounding roads Hall Lane, County
Road, Webster Drive and Cherryfield Drive; land to the south and east of
Cherryfield Drive including the hilly area along Valley Road and the All
Saints School site as far as Bewley Drive (but excluding the Grange estate
and Kirkby Community College), together with part of the former Kirkby
Stadium site to the west of Valley Road 13 . The whole site comprises about
55.47 hectares (ha) 14 . Of this, the Council considers that about 18.89 ha is
not previously developed land. That part of the site south of Cherryfield
Drive is about 36.58 ha. The 18.89ha lies within this part of the site and
therefore about 52% of the site south of Cherryfield Drive is, on the
Council’s calculation, not previously developed land 15 .

2.1.11

Old Hall Lane Conservation Area 16 lies to the northwest of the town centre
between the roundabout at the end of Valley Road and the Millbrook
Millennium Green open space. The central feature of the conservation area
is the Grade II listed St Chad’s Church, a substantial red sandstone 19th
century building with a high tower surmounted by a pitched roof and single
pinnacle. Around it and included in the conservation area are the
churchyard, a tree covered public park and some dwellings including 3 other
listed buildings.

2.2

General Description and Layout

2.2.1

A full description of the proposed development is contained in section 4 of
SOCG2 with references to further explanatory documents 17 . It is illustrated
as a completed scheme on the proposed masterplan 18 . The application
drawings give an indication of the scale of the proposed buildings 19 .

2.2.2

The football stadium would be sited towards the south western corner of the
site east of Valley Road on that part of the site known as the “Valley Hills”,

12
13
14
15
16
17
18
19

A description of the site is contained in SOCG2 at section 3.
CD 6.1.3 Site Plan
See footnote to KMBC/INQ/27 A3
KMBC/INQ/27 A3
CD 3.5 Conservation Area Appraisal
CD 1.3.1i,ii (Environmental Impact Assessment), & CD 1.1.9 (floorspace schedule)
CD 6.1.4
CD 6.1.77 and 78
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on an approximate north/south axis. A new bus/coach park would be
provided to the west of Valley Road to serve match day bus services and
coaches serving park and ride sites. An area east of the Grange estate is
proposed for housing. All of the remaining site area south of Cherryfield
Drive would be developed with retail units and parking, apart from a small
strip along Valley Road adjacent to the stadium and 2 replacement allweather 5-a-side pitches next to the existing leisure centre. Whilst there
are no proposals to demolish St Chad’s Parade, the outline part of the
application includes proposals to redevelop parts of the existing town centre
area to provide retail, leisure, hotel and civic buildings.
2.2.3

The main vehicular access to the site south of Cherryfield Drive would be
provided from Cherryfield Drive, just north of the new leisure centre, and
from Bewley Drive, south of the proposed stadium. The access road would
cross the site, and serve the central car parking area and the Tesco car
park. It would also provide a pedestrian link to the stadium from the east
side of Kirkby. From Bewley Drive the access would service the areas
behind the retail blocks A and K, which include the new Tesco store. It
would also serve the coach park proposed to the south of the stadium. A
pedestrian link would be provided from the stadium to the bus station along
a new route, ‘Everton Walk’, between the boundary of Kirkby College
campus and the decked car park block H. There would be an additional
pedestrian access created from Everton Walk where it meets the stadium,
across Valley Road. A pedestrian link is also proposed from the new retail
development south of Cherryfield Drive to the existing town centre across
Cherryfield Drive to Newtown Gardens. The provision of this link depends
upon the acquisition and demolition of housing south of Cherryfield Drive.

2.2.4

Detailed planning permission is sought for the new development on most of
the site area south of Cherryfield Drive extending as far as Valley Road to
the west and Bewley Drive to the south west. This includes the football
stadium and related coach and car parks; the Tesco store block A 20 ;
another retail block K and parts of retail blocks F and M extending to
Cherryfield Drive; a central open car parking area; and a 2 storey decked
car park, block H.

2.2.5

Outline planning permission is sought for the remaining parts of retail
blocks F and M 21 ; a new public library and civic offices (block OJ) south of
Cherryfield Drive; and the residential development of 72 dwellings at the
junction of Cherryfield Drive and Bewley Drive. As part of the development
of the existing town centre demolition is proposed of the civic offices and
suites, the disused public swimming pool, the existing library and certain
retail units 22 . Immediately south of Cherryfield Drive, 72 existing dwellings
in Cherryfield Crescent, Adrians Way, Eagles Drive and Spicer Grove would
require demolition along with some small retail units, a former hotel,
nursing home and a club 23 ; this would remove buildings which would
otherwise obstruct links between the existing town centre and the proposed
new development to the south.

20
21
22
23

A complete list of each proposed block with floor areas is at CD1.1.3 pp 46- 48 and in CD 1.1.9
CD 6.1.08 (Key on CD 6.1.09)
CD 6.1.06
CD 6.1.07
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The stadium
2.2.6

This would be a substantial building with a footprint of approximately
30,570 sq m 24 . Including the podium on which it sits, its gross floorspace
would be 47,016 sq m 25 . The height of the stanchions would be about 48 m
and the top of the main structure around 38.5 m above the podium. To
assist in visualising a building of this size, the main bulk of the structure up
to roof level would be of similar height to a 12-13 storey block of flats but
very substantially wider. The external elevations would be clad mainly in
blue and silver coated profiled metal cladding panels with elements of
glazed aluminium curtain walling, over a brick plinth. The corner infill
panels at the sides of each stand would be formed of translucent
polycarbonate panels in an aluminium frame. The roof would consist of
aluminium profiles suspended from steel cables supported by steel masts.

2.2.7

The stadium would sit on a level podium at 25.00m Above Ordnance Datum
(AOD). This would involve substantial remodelling of the undulating hilly
part of the site 26 . From Valley Road looking across Kirkby Brook, there
would be a view of the retaining wall visible of up to some 10.5 m in height
to the podium, surmounted by a concrete balustrade and a mesh screen 27 .

2.2.8

The stadium would be easily visible from parts of the town centre and would
be a prominent feature seen from nearby residential areas. The nearest
houses lie on the Grange estate where the closest would be just over 30m
away from the podium across the access road; and around 40m away from
the nearest upper corner of the stadium. The gardens of these houses are
at a level of about 23.00m AOD 28 . The stadium would also be a significant
feature seen from houses on the opposite side of Valley Road in the
Tithebarn Lane area which would be approximately 82m away at the closest
point. It would also be highly visible from some distance further afield. It
would be easily seen from the M57 motorway which is elevated where it
passes Kirkby, and would be easily seen from many other viewpoints in a
northwest direction 29 .
The retail components

2.2.9

24
25
26

27
28
29
30

Of the parts of the proposal subject of the detailed planning application, the
largest unit would be the flat roofed Tesco store (block A) situated towards
the south east corner of the site. This building would have a gross internal
floor area GIA of about 22,070 sq m 30 and a height of about 15.45m. The
main retail area of about 14,970 sq m with a café and smaller retail units of
3,310 sq m would be at first floor level, accessed via moving ramps from
car parking underneath and from the central parking area. A service area
to the rear is accessed via ramps from the service road which passes behind
retail block K, and to the rear of houses in Whinberry Drive. The
predominant external materials would be laminated timber, white ribbed

CD 1.1.3 para 8.41
TEV closing Doc // para 174
Topographical data contained in the EIA Flood Risk Assessment CD 1.3.1 (iii) A18; Aspect Plans CD 1.3.1 (iii)
A15; and drawing CD 6.1.103
Section shown on CD 6.1.79
Plan at CD 10.1.08
Zone of visual influence assessment contained in the EIA CD 1.3.1 (iii) A15 Appendix 6
CD 1.1.3 p8.21
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metal cladding and an aluminium glazing system in a silver finish, with
other areas of stippled render. A large advertising sign ‘Tesco Extra’ would
project above the roof of the building. The design of the building would
have similarities to other larger Tesco stores.
2.2.10

Blocks F, K and M would be at a lower height of around 10.9 m but would
share external materials from the same palette as block A. Laminated
timber incorporating signage would be the predominant finish above glazed
shopfronts. There would be a glazed suspended canopy over the footway
around the corresponding parts of the perimeter of the central car park.
Apart from the west side of block K which would be faced with laminated
timber where it could be seen from the access road, the side and rear
elevations would consist of stipple rendered blockwork.

2.2.11

At the centre of these retail blocks and the stadium would be the central
‘hub’ car park providing spaces for 1,565 vehicles. By means of pedestrian
walkways, this would link to the stadium podium and the surrounding retail
blocks and would, subject to the acquisition and demolition of existing
housing, link to the existing town centre via a new crossing over Cherryfield
Drive.

2.2.12

The decked car park north of the stadium would provide 906 spaces. The
Tesco ground floor car park would contain another 1,016 spaces. The total
provided south of Cherryfield Drive would be 3,487 spaces 31 .

2.2.13

Of those parts of the scheme subject to an application for outline planning
permission, blocks OC, OD, ON, OP, OQ, OR, OS, OT, OU and OV, written
indications of scale and appearance are provided in the Revised Design and
Access Statement (DAS) 32 ; the application drawings show only an indicative
ground floor layout. At the Inquiry, it was confirmed that the remaining
parts of blocks F and M near Cherryfield Drive would match in scale and
appearance those in the detailed application area. It would also be the
applicant’s intention that the design of block ON would reflect its position at
the crossing between the existing town centre and the new development
opposite blocks F and M 33 .
Public Realm and landscape

2.2.14

31
32
33

The application proposes improvements to the existing public spaces
together with complementary treatment of the public areas of the new
development. New planting is intended to provide a setting for the stadium
and to compensate for the change in the character of the appearance of
Valley Road along the line of the Kirkby Brook, which would need to be
diverted around the stadium podium and positioned closer to Valley Road.
It is intended that other parts of the perimeter of the site would be
improved with planting and hard surfacing in order to create an appropriate
edge to the site. A planted mound would be provided to the east of the
access road from Bewley Drive, and a landscaped bund and acoustic fence
would be formed to the rear of houses in Whinberry Drive in order to

Numbers derived from D & AS CD 1.4.1 pp49, 51 & 52
CD 1.4.1
In response to Inspector’s question

Page 11

Report APP/V4305/V/08/1203375

provide protection from noise and visual intrusion for the residents of the
Grange estate.
2.2.15

With the improved bus station, the new civic building and public space
proposed as part of the outline application to the south of Cherryfield Drive
are intended to provide a focal point where the existing town centre and the
new development would meet. A new crossing for Cherryfield Drive would
also be provided opposite the existing town square 34 .

2.2.16

The central hub car park would contain perimeter tree and shrub planting to
define pedestrian routes. A line of trees would define the main route
towards the stadium through the car park following the main access road
linking Cherryfield Drive and Bewley Drive.
Amenity and Sports Greenspace

2.2.17

The existing football pitches on the site would be replaced by new level and
drained pitches at Copthorne Walk and Charlotte’s Pagsy on the perimeter
of the town 35 . There would be approximately 11.37 ha of amenity
greenspace lost as a result of the development, mostly comprising the
“Valley Hills” area alongside Valley Road.
Transportation

2.2.18

The planning and development of Kirkby in the 1960s and 1970s is typical
of its period. There is a network of high capacity dual carriageways within
the settlement, together with single carriageway distributors and estate
roads. The quality and capacity of the local road network is complemented
at the regional level by the proximity of 2 motorways – the M57 and the
M58 – and by the A580 East Lancashire Road. Both Kirkby and the
application site are therefore well-served by the existing highway network,
with relatively easy access to the other towns and cities in the region.
However, accessibility by car to the regional centre – Liverpool city centre –
is diminished by congestion. In relation to this journey and destination the
rail and bus services between the city centre and Kirkby provide attractive
alternatives.

2.2.19

The principal means of vehicular access into the application site would be
obtained from the south-west via a new roundabout off Bewley Drive 36 .
Between the roundabout and the junction with Valley Road, Bewley Drive
would be improved to dual carriageway standard. Valley Road provides the
main means of vehicular access to Kirkby from junction 6 of the M57
motorway. The junction between Bewley Drive and Valley Road would be
redesigned and signalised. Further lanes would be added to junctions 4 and
6 on the M57 together with the signalisation of the latter. There would be
two additional site entrances – near the bus station off Cherryfield Drive to
the north-west, and close to the existing leisure centre also off Cherryfield
Drive to the north-east. The first would provide a means of vehicular
access to the new decked car park and the service yards of new retail units
and offices. The second would provide an alternative route into the centre

34
35
36

Dwg ref TEV/INQ/8
Appendix 1 to KMBC/MISC/2 shows proposed and existing playing fields in Kirkby
The proposed changes to the transport infrastructure are described in CD 1.5.13.
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of the site, as well as serving new retail units and the existing leisure
centre. There would be new accesses off Cherryfield Drive and Bewley
Drive serving the new residential development in the south-east corner of
the application site.
2.2.20

The scheme would result in the formation of a through vehicular route
between Cherryfield Drive in the north-east and Bewley Drive in the southwest. The route would act as a car park distributor and it would provide an
access to the ground level car parking within the site. Part of the car park
would be located under the proposed supermarket (Block A), but the bulk of
the parking would be central to the retail frontages in Blocks M, A, K and F,
and the stadium. Together with the decked car park (906 spaces) to which
I have referred above, and the loss of 363 spaces to the north of Cherryfield
Drive, the gross total number of spaces for the detailed and outline
proposals would be 3,632 37 . It is intended that on match days 1,000
spaces would be allocated to the football club.

2.2.21

The stadium element of the scheme would generate three additional
components of the transport infrastructure. There would be a coach park to
the south-west of the stadium between it and Bewley Drive; a bus park off
Valley Road to the south-west of its junction with Westfield Drive; and a
small car park between the north-west side of the stadium and Valley Road.
The coach park would provide sufficient space for 90 home coaches and 25
away coaches. The bus park (Westvale Bus Park) would provide space for
30 bus stands with another 30 waiting in an idling area. There would also
be space for 30 additional coaches.

2.2.22

The stadium scheme necessitates improvements to the means of pedestrian
access – principally by the installation of routes from the proposed Westvale
Bus Park to the stadium; across Valley Road; and on the western side of
Valley Road towards Kirkby Row. The principal purpose of the latter route is
to facilitate a means of pedestrian access between the stadium and Kirkby
station. It is intended that the station itself would be improved by a
number of measures to render it better able to accommodate football
crowds. These include the construction and enlargement of platforms; the
provision of new ramps to platform level; the provision of a new station
building; and alterations to the car park 38 .

2.3

The S106 Agreement

2.3.1

By means of the S106 agreement, the applicant is required to provide for
public realm improvements across the site and on open areas of land
outside the site. Financial contributions are also required to provide for
improvements to the outdoor market; and to provide for replacement
playing fields. In addition, the developer would provide two replacement
artificial playing pitches within the site.

2.3.2

The S106 also facilitates contributions towards highway works, a travel
plan, a Traffic Regulation Order setting up a Controlled Parking Zone, a
town centre management plan; improvements to the railway station; and
the setting up of a Construction Transport Forum, a Local Employment and

37
38

See Appendix 16 of TEV/A/4
The improvement measures are listed in Schedule 8 of the s 106 Agreement.
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Skills Partnership and a Local Liaison Committee. The S106 commits EFC to
provide and monitor Stadium Travel Plans for match days and non-match
days which include modal share targets, and covers the Everton in the
Community Programme. The S106 also sets out the phasing for the
development.
Phasing
2.3.3

39
40
41
42
43
44

The development is proposed for construction and marketing in
development zones and phases, shown on a series of 9 drawings 39 and
described in the SOCG at section 4.3 40 and in the S106 agreement 41 . The
numbering of the phases does not represent a timeline; some are intended
to take place concurrently and there is not necessarily a direct link between
sequential phase numbers. Some activities would be further controlled by
suggested conditions 42 :
•

Phase 1a: south of Cherryfield Drive - construction of the stadium with
the adjoining coach park and the 52 space VIP car park adjacent to
Valley Road; demolition of the old swimming pool; refurbishment of the
outdoor market enabled through the financial contribution to the
Council 43 ; landscaping of Cherryfield Drive and the perimeter of the
town centre 44 . Within 6 months of commencement, a programme for
completion within a defined period of the food, drink and retail blocks
OV and OT and marketing of the leisure block OQ in the town centre
would start. A programme for achieving detailed planning consent and
the construction of block OQ would commence within 6 months of
securing a leaseholder.

•

Phase 1b comprises 11 dwellings of the proposed residential
development of 72 houses to the south-east of the site, in the
expectation that some occupiers of houses to be demolished would
require to be re-housed here. The S106 facilitates provision of 72
affordable housing units to replace those demolished in Cherryfield
Crescent, Adrians Way, Spicer Grove and Eagles Court if so required.

•

Phase 1c comprises the majority of the retail blocks south of
Cherryfield Drive including the Tesco store block A; retail block K, the
larger (detailed planning) parts of blocks F and M; the remainder of the
houses to the south east of the site (if required for rehousing); the large
central car park and the decked stadium car park. Replacement 5-aside pitches and car parking spaces for the leisure centre are also part
of this phase together with the bus park on the opposite (west) side of
Valley Road. Phase 1c is dependent on the completion of acquisition of
the school site.

•

Phases 2a and 2b are within the area of the outline application. They
include the construction of the pedestrian link across Cherryfield Drive
into Newtown Gardens; the new civic offices and library to be

Development zones on CD 6.1.09. Phasing shown on CD 6.1.10 – 6.1.18 (summarised on 6.1.18)
SOCG/ General/1
S106 Schedule 4 Appendix 00001/HYB
Section 18 deals with conditions
S106 clause 2.2
Public Realm Strategy Plan L-90-001 at Appendix 7 of S106
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constructed by the Council; retail blocks F and M 45 , together with the
final part of the car parking area where these adjoin Cherryfield Drive
(about 170 spaces). The implementation of Phase 2 is dependent on
the acquisition of the housing in Cherryfield Crescent, Adrians Way,
Spicer Grove and Eagles Court and other buildings fronting Cherryfield
Drive.

3.

•

Phase 3a consists of a timetable for completion of outline retail block
ON adjacent to the existing square (the site of the existing library). The
S106 commits the applicant to commence development before the later
of the expiry of 3 months of obtaining vacant possession, or the end of
a period of 6 months from approval of reserved matters (which must
have been applied for within 12 months of the commencement of the
development). Vacant possession of the existing library on the site
depends upon the provision of a new library as part of Phase 2.

•

Phase 3b is the marketing of the hotel and retailing block OU near to
the roundabout at the northwest corner of the site following relocation
of the existing civic offices as part of Phase 2. A programme for
achieving detailed planning consent and the construction of these
buildings would commence within 6 months of securing a leaseholder.

•

Phase 4 involves the area to the north of St Chad’s parade and new
retail Blocks OR, OS and OP at the location of the former Asda. The site
will be marketed and when occupiers are secured, an application for
reserved matters must be submitted within 6 months. There is no firm
commitment to the construction of Phase 4.

THE DEVELOPMENT PLAN AND NATIONAL PLANNING POLICY
The SoCG agreed between the applicant and KMBC sets out a full list of
relevant national planning guidance documents in section 7. It then lists
the relevant policies from the adopted development plan which comprises
the North West of England Regional Spatial Strategy (RSS) dated 30
September 2008 46 and the Knowsley Replacement Unitary Development
Plan (KRUDP) adopted June 2006 47 . In this section I identify the policies
which I consider to be most relevant and/or about which there was some
debate at the Inquiry. I deal with the issues raised in relation to the policies
in my conclusions.

3.1

Regional Planning Guidance

3.1.1

As a very recently adopted plan, the policies of the RSS are critical to the
determination of this application. The policy identified as the “cornerstone
of RSS” which sets out the Spatial Priorities for development within the
North West region is Policy RDF1. This policy lists the priorities for the
location of growth and development to be taken into account in making
provision for development in plans and strategies. The regional centres of
Manchester and Liverpool are identified as the first priority for growth and
development. In the second priority are the inner areas surrounding these

45
46
47

Revised Planning Statement Doc CD 1.1.3
CD2.2(A)
CD3.1
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centres, with emphasis on areas in need of regeneration and Housing
Market Renewal Areas in particular. In the third priority there is a list of
named centres. Kirkby is not a named settlement within the policy, but it
was generally agreed to lie within the third priority for development as one
of the “larger suburban centres within the city regions”. The reference to
the larger suburban centres in the third priority was introduced by the
Secretary of State in the final published RSS, and the sentence adds
“provided the development is of an appropriate scale”. Whether this
phrase relates to the suburban centres or to all the centres within the third
priority was a matter of debate which I deal with in my conclusions.
However, it is notable that the phrase was introduced by the SoS together
with the reference to suburban centres.
3.1.2

Further reference to the suburban centres is provided in the explanatory
text to RDF1. Para 5.4 states that RDF1 “allows for development in
accessible suburban/urban centres, this is particularly necessary where
these sit within areas with deprivation and regeneration issues. It will be
for Local Development Documents to identify such centres and indicate their
role.”

3.1.3

The Spatial Principles for the RSS are set out in policies DP 1- 9. DP1 lists
the eight key principles which underpin RSS and requires that other
regional, sub-regional and local plans and strategies and all individual
proposals, schemes and investment decisions should adhere to these
principles. The eight principles are defined in detail in policies DP2-9. Of
particular relevance to the proposal are the following:
DP2: Promote Sustainable Communities
DP3: Promote Sustainable Economic Development
DP4: Make the best use of existing Resources and Infrastructure
DP5: Manage Travel Demand, Reduce the Need to Travel, and Increase
Accessibility
DP6: Marry Opportunity with Need
DP7: Promote Environmental Quality
DP9: Reduce emissions and adapt to Climate Change

3.1.4

The priorities for the Liverpool City Region are set out in Policy LCR1. The
policy focuses on encouraging investment and sustainable development in
Liverpool as the regional centre, its surrounding inner areas, the towns and
cities identified in RDF1 and other key locations, including accessible
suburban centres which accord with the spatial principles in DP1-9 and the
criteria in policies W2 and W3 in order to contribute to the growth
opportunities identified in Policy W1. In the outer part of the City Region, in
which Kirkby is located, the policy seeks to promote economic development,
address worklessness, urban renaissance and social inclusion
complementary to the programmes within the Liverpool City Region and the
Inner Areas. On page 11 of RSS the map of the City Region identifies the
inner and outer areas, the towns and cities for growth and development
under Policies RDF 1 and LCR 1-5, and the foci for comparison retail
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facilities under Policy W5. Kirkby is not a location identified on the map for
growth and development or for comparison retail facilities.
3.1.5

Policy W2 deals with regionally significant economic development, and
states that such development should be located close to sustainable
transport nodes within the urban areas including Liverpool. Sites are to be
identified in LDDs, having regard to the priorities in RDF1; Policies DP1-9
and the relevant sub-regional policies. Among other considerations, sites
should be highly accessible, especially by adequate public transport
services, walking and cycling; well related to areas with high levels of
worklessness and/or areas in need of regeneration; and well related to
neighbouring uses, particularly in terms of access, traffic generation, noise
and pollution.

3.1.6

The priority to be given to Liverpool as the primary economic driver of the
city region and the strategic hub in terms of transport infrastructure 48 is
underlined in Policy LCR2 which seeks to focus “appropriate commercial,
retail, leisure, cultural and tourism development within the Regional Centre
developing its role as the primary retail centre, main employment location
and primary economic driver of the City Region”.

3.1.7

For the outer part of the city region, in which Kirkby is located, Policy LCR3
seeks to focus economic development in the towns/cities as set out in RDF1
and other locations which accord with policies DP1-9, W2, W3 and LCR1.
Particular attention is to be given to addressing worklessness. The policy
also requires plans and strategies to identify, define and maintain the role
of suburban centres in accordance with RDF1 and DP1-9. The text to
LCR3 49 states that it is important that the roles of suburban centres be
recognised in relation to their regeneration needs and opportunities in terms
of retail, access to local amenities, jobs and services, and that they be
supported to continue their regeneration and improvement providing a
complementary function to Liverpool City Centre and the Inner areas,
reflecting their individual character and location and meeting local needs.

3.1.8

Among the economic development policies of the RSS, the most relevant to
the application proposal is Policy W5 Retail Development. Retail
investment is to be promoted in plans and strategies where it assists in the
regeneration and economic growth of the region’s towns and cities.
Investment is to be consistent with the scale and function of the centre,
should not undermine the vitality and viability of any other centre or result
in the creation of unsustainable shopping patterns. The City Centres of
Manchester/Salford and Liverpool are to continue to function as the primary
retail centres.

3.1.9

Policy W5 identifies those centres where comparison retailing facilities
should be enhanced and encouraged. Kirkby is not in the list of identified
centres. In the centres not identified the policy provides for investment of
an appropriate scale to be encouraged in order to maintain and enhance
their vitality and viability, including investment to underpin wider
regeneration initiatives, to ensure that centres meet the needs of the local
community, as identified by Local Authorities.

48
49

Para 11.8
Para 11.10
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3.1.10

The explanatory text to W5 states in para 6.22 that recent research has
identified significant growth in retail spending across the region, which in
turn will require the provision of additional retail floorspace. The identified
centres are to be the primary focus for this growth, although the policy does
not preclude investment in other centres, particularly where this will assist
in the regeneration of the centre and the wider area.

3.1.11

Provision for sport and recreation in proposals is subject to Policy L1 of the
RSS. This encourages the provision of sport and recreational facilities in
particular in areas which have the greatest needs in terms of poverty,
deprivation, health and education inequalities. This policy is relevant to the
application scheme in so far as there would be a loss of sports facilities on
the application site to be balanced against alternative provision at other
sites, and the introduction of a premiership football club into the town, with
the benefits that would bring in terms of access to sport.

3.1.12

Policy RT2 “Managing Travel Demand” sets out requirements to discourage
the use of the car through, among other means, improvements to and
promotion of public transport, walking and cycling, combined with on-street
parking controls and enforcement. As required by the policy for any
proposal such as the application which may affect the trunk road network,
consultation took place with the Highways Agency which raised no objection
subject to the imposition of conditions relating to improvements to junctions
4 and 6 of the M57, and the provision of variable message signing. Table
8.1 below the policy sets out maximum parking standards for new
development 50 and the level of car parking proposed in the application falls
within these maximum standards.

3.1.13

I consider the extent to which the proposal complies with RSS policies in my
conclusions.

3.2

Unitary Development Plan policies

3.2.1

The Knowsley Replacement Unitary Development Plan was adopted in June
2006. A number of the retail polices are proposed to not be saved when the
KRUDP reaches its third anniversary later this year. The response of the
Government Office for the North West to this proposal had not been
received at the close of the Inquiry, so I deal with these policies on the
basis that they remain a part of the statutory Development Plan.

3.2.2

The regeneration and development priority areas for Knowsley are identified
in Policy CP1. These include the town centres of Kirkby, Prescot and
Huyton, and the policy identifies the three town centres as the preferred
locations for new shopping and leisure development, as well as other uses
appropriate to a town centre. Those other uses 51 contain use class D2
Assembly and Leisure which includes “an area for other --- outdoor sports”.
Kirkby Town Centre is identified as one of the Action Areas under CP1, and
development is subject to the qualification that it “must be of a scale and
nature which is appropriate to the role and function of the centre
concerned.”

50
51

Table 8.1
As listed in Appendix 7
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3.2.3

Policy CP2 seeks to preserve or enhance the network of green spaces within
and adjacent to Knowsley’s urban areas. The application site includes a
large area of this green space which would be developed for retail and the
football stadium. Policy CP3 is also relevant. That sets out criteria for the
quality of development and seeks “the efficient use of land --- which will
minimise the need to build on undeveloped green field sites” whilst
providing a high design quality which responds to the characteristics of the
site and its surrounding area and protects and enhances the environment
and amenities of residents and visitors. Other criteria in the policy relate to
pollution, flood risk, accessibility and the use of environmentally efficient
building design.

3.2.4

The former Stadium site in Valley Road, proposed in the application for use
as a bus and coach park, is designated under Policy H4 as a Development
Opportunity Site for residential use or a mix of residential and small-scale
community or commercial uses to serve the local area.

3.2.5

Of the policies which control retail development, Policies S1, S4, and S8 are
proposed to be allowed to lapse since the Council considers that the policies
largely duplicate some aspects of national guidance in PPS6, and the
evidence on which they are based, a retail study by Chestertons in 2002, is
considered to be out of date 52 . However, in the meantime the policies
remain a part of the adopted development plan and the application falls to
be considered in the context of those policies.

3.2.6

Policy S1 requires that retail development protects or enhances the vitality
and viability of existing centres; and is appropriate to the scale and role of
each centre as defined. Kirkby, Huyton and Prescot are defined as town
centres where the provision of shops and a range of other town centre uses
are appropriate, consistent with maintaining the position of these centres in
the Merseyside shopping hierarchy, and reducing the need for Knowsley
residents to travel to other centres outside of the Borough. Where there is
a need for such development which cannot be met through re-use or
development of existing land or buildings within an existing centre, the
preferred location is on the edge of the existing centre. Other criteria in the
Policy relate to accessibility by sustainable forms of transport, consistency
with regeneration objectives, and the quality of design.

3.2.7

The policy which deals expressly with Kirkby is S4: Kirkby Town Centre
Action Area. Comprehensive development or redevelopment is sought to
provide a major food store of up to 9,000 sq m, and/or comparison retail
units and other town centre uses. The explanatory text refers to at least
2,000 sq m of non-food floor space over the period to 2011, and if no food
store operator is forthcoming, the provision of additional non-food retail
units 53 . The text also identifies the “most significant potential development
site” as the former Asda store, a nearby bingo hall and other land on the
north side of the town centre adjacent County Road and Hall Lane.

3.2.8

Proposals for retail development outside existing town centres fall to be
considered against Policy S8. This sets out criteria which require that there
is a need for the proposal and that any need that has been demonstrated

52
53

KMBC/INQ/4
Para 7.32
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cannot be met by developing land or re-using existing buildings within a
town centre. Further requirements of the policy include no harmful impact
on other centres within the primary catchment area, accessibility by a
choice of means of transport, and the consideration of any urban
regeneration benefits which might arise.
3.2.9

The transport policies of the plan include support for Line 1 of the
Merseytram system in Policy T2. This would link Liverpool City Centre with
Kirkby Town Centre. The scheme has consent under the Transport and
Works Act, but there is currently no funding allocated for its
implementation. Policy T5 deals with the location of major traffic
generating new development and requires it to be capable of being within
safe and convenient walking distance of public transport facilities. This is
defined as no more than 400m from a bus stop and/or 800m from a rail
station.

3.2.10

A proportion of the application site is designated as urban green space
which policies OS1 and OS2 seek to protect. Mitigation would be provided
through the provision of replacement facilities in accordance with Policy OS2
2c. Policy OS4 seeks to protect existing playing pitches, subject to certain
criteria. Policies OS3, OS5 and OS6 are also relevant in so far as they
provide guidance on the amount of different types of green space to be
provided, and the location for new facilities.

3.2.11

A Supplementary Planning Document (SPD) Greenspace Standards and New
Development was adopted in November 2007. This defines Substantial
Residential Areas (SRAs) in Knowsley and sets standards for levels of
quantity, quality and accessibility of public open space, identifying where
there are deficiencies or surpluses. Each SRA should be self-sufficient for
most types of green space. It provides guidance to developers on the
circumstances in which new areas of open space should be provided as part
of development or funding should be made available for provision or
maintenance of open space.

3.2.12

The quality of design, provision for trees and development in conservation
areas are topics dealt with in the DQ policies. The introduction to this policy
chapter quotes the Government’s commitment to improving the quality of
urban design and refers to ‘By Design: Urban Design in the Planning
System: Towards Better Practice’ as guidance. The strategic objectives
include amongst others, creating a sense of place and pride in Knowsley;
responding to and enhancing the character of the townscape; and providing
for good levels of amenity and not causing harm to amenities that ought to
be protected in the public interest. Policy DQ1 includes the requirements
that new development should respond to and where appropriate, enhance
the characteristics of the immediate surrounding area through the use of
appropriate scale, density, massing, height and building lines; and protect
the amenities of neighbouring occupiers. This latter is expanded in the
explanatory text to mean not having an overbearing effect or causing loss
of light or privacy.

3.2.13

Of particular relevance is DQ3 which deals with gateway sites and corridors.
The application site fronts Valley Road as it links the M57 to Kirkby town
centre. DQ3 requires new development proposals visible from such a
gateway corridor to enhance the visual appearance of the route.
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3.2.14

Policies DQ5 and DQ7 concern conservation areas and listed buildings.
Amongst other things, new development must preserve the character or
appearance of conservation areas having regard to important views within
and out of the conservation area. The setting and important views of listed
buildings must be preserved.

3.2.15

The ENV policies deal with environmental issues such as pollution and
contaminated land. ENV2 deals with noise and vibration and the
explanatory text 54 identifies that noise problems can be created when
proposals for noise generating development would be located close to
existing noise sensitive uses such as housing. It then refers to areas that
are considered tranquil, such as urban green space, which should be
considered as noise sensitive and preserved for their amenity value. The
Grange estate is currently indented into the urban green space which would
be developed under the application proposal. Any impact resulting from
noise and vibration or light pollution on the residents of The Grange falls to
be considered against Policies ENV2 and ENV3.

3.3

National Planning Guidance

3.3.1

National guidance of particular relevance is listed in 7.1 of the SoCG. In
addition to the published planning policy statements and guidance,
reference was made at the Inquiry to draft PPS6 and Draft PPS4.

4.

PLANNING HISTORY

4.1

Section 6 of SOCG2 details the planning history of the site. Outline
planning permission was granted on 9 October 1998 for the redevelopment
and refurbishment of the northern part of Kirkby town centre. In particular,
it involved demolition of buildings comprising the vacant supermarket,
public house/ club, magistrates court, bingo club, clinic and petrol filling
station and erection of a 6,050 square metres (sq m) supermarket, 1,860
sq m leisure development, 470 sq m restaurant and petrol filling station
together with associated car parking. The permission was subsequently
renewed twice but has now lapsed. An application for approval of reserved
matters on part of the site was made by landowner Development Securities.
However, on 18 April 2008 during the course of the determination process
Tesco purchased the land within Kirkby Town Centre from Development
Securities and the application was not progressed.

4.2

On the eastern side of the site, with access from Cherryfield Drive, lies the
new Kirkby Leisure Centre. This replaced the former Kirkby Stadium and
the swimming baths as the main hub for leisure facilities in Kirkby. The
original permission for the leisure centre indicated a new running track to
be constructed on the application site adjacent to the 5 a side pitches which
are to be relocated. However, as part of the Building Schools for the Future
programme it is now intended to close All Saints School and create a sports
college at the nearby Brookfield School site where I was informed the
running track would be provided by the council.

5.

THE CASE FOR TESCO STORES LTD

54

Para 13.15
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The material points are:
5.1.1

The proposal is to regenerate Kirkby through major development of a
football stadium and shops. The need to regenerate is urgent, and of
national as well as local significance. The redevelopment will provide in the
region of 3000 new jobs, achievable by private sector investment of some
£400m. The need for a new stadium for Everton Football Club is urgent as
Goodison Park is inadequate and there is no realistic alternative. Alongside
that, the residents of Kirkby do not have a modern town centre or a major
food store. Efforts have been made to address the problem but without
success.

5.1.2

The scheme has been identified throughout as a one off opportunity with
the unique combination of EFC’s needs, Tesco and other retailers’
commitment, and the vision of KMBC. This coincidence of interests is
unlikely to survive a refusal and the opportunity will be lost. If the Club is
to meet the 2011/12 season, a start on building is necessary this spring. A
delay will lose a year with all the concomitant issues as to delivery and cost
of delay.

5.2

Regeneration

5.2.1

Knowsley is the 8th most disadvantaged local authority area (out of 354) in
England, as measured by the Government’s Index of Multiple Deprivation 55 .
The concentration of deprivation is found in up to 25,000 people in the top
5% of deprivation in a small area56 . It is the 4th most disadvantaged
outside London and is behind only Easington after the major cities of
Manchester and Liverpool. In all domains Kirkby is significantly more
deprived than Skelmersdale and Bootle 57 .

5.2.2

There has been some improvement, but in the employment and
worklessness domains the 2007 IMD still shows Kirkby to under perform 58 .
It scores negatively in all aspects of the basket of domains but specifically
concentrated around household income, employment opportunities, health,
low education and skills attainment, and poor living environment. The
analysis is fully set out in the Regeneration Assessment 59 .

5.2.3

As a “new town”, buildings in Kirkby have aged at the same time and the
town is not helped by its architecture. Generally buildings are not
attractive; spaces are uncomfortable and even threatening; there is no
sense of integration or harmony. In spite of the affection for the town
expressed by some at the inquiry, there is little to cherish, replicate or
invest in. The lack of significant private retail investment since the 1970’s
tells its own story. People shop elsewhere.

5.2.4

There is no reason to consider that the future, without the scheme, will be
any different. Parts of the town centre will have the benefits of Tesco as a
landlord who is anxious to work hard to maximise the return of the asset in
St Chad’s Parade, but that will not be enough to change the profile of the

55
56
57
58
59

Tulley TEV/P/5 para 4.1 et seq.
Ramsey in chief d 14 am
SOCECON/JOINT/ 1 Table 1.2
Ibid Tables 3.1 3.6
CD 1.8.3 and Tulley proof TEV/P/5. and now SOCECON/joint/1.
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town. There will continue to be a lack of broader investment because there
is no identifiable return given the lack of success in the last decade in
delivering the permitted retail scheme. The future can change with this
proposal. The key element will be the economic activity offered, what it
achieves physically and by way of image as a result of the new building, and
what socio economic advantage will arise.
5.2.5

Added to the extraordinary coincidence of the interests of EFC, Tesco and
KMBC is the availability in Kirkby of a large area of land close to the town
centre. The regenerative uses are first, the stadium, second the retail;
third the linking works at Cherryfield Drive; and fourth the consolidation in
the north. The stadium will become an unusual landmark structure and
give a new definition to Kirkby. The Secretary of State articulated a useful
recent approach on the regenerative input from a stadium for the Salford
Reds Rugby League team 60 which he is invited to follow in this case:
“The Secretary of State agrees with the Inspector that sport is seen as
a key driver in regeneration, and that this has occurred at other Rugby
League clubs such as Hull and Warrington. he also agrees with the
Inspector for the reasons set out in IR 9.60 that there are likely to be
benefits to the community and the local economy arising from the
scheme. he recognises the important role played by the club in building
up community spirit and the fact that residents of the city clearly
identify strongly with the only professional sports club within its
boundaries as an emblem of sporting prowess. he considers that
existing community links would be strengthened by better facilities that
would be available at the new stadium.
…She agrees that a large number of jobs will be created in a deprived
area, and that this alone could provide regeneration benefits to the local
area”.

5.2.6

5.2.7

60
61
62
63

The retail and civic works will achieve regeneration goals:
i.

Creation of a larger, modern town centre which will be the catalyst for
further change and improvement.

ii.

Retention of shoppers’ expenditure and creation of a critical mass to
attract substantial multiple retailers.

iii.

Provision of 3,000 jobs (net 2,763) 61 , and which when applying English
Partnerships methodology amounts to 1,446 net for the Knowsley
area, and for Kirkby, 1,029 62 .

Through the Tesco Regeneration Partnership, Tesco offers 50% of jobs to
the long term unemployed, as at Deysbrook Barracks 63 with total new
employment by Tesco nationally in this sector for some 4,000 people. The
statistics show that 37% of staff recruited in this way walk to work as
opposed to a usual figure of 11%, indicating they are from the local area.

TEV/INQ/ 14 paras 32 and 33
Tulley amended appendix TEV/A/5/1 para 20
ibid para 24
DTZ CD 1.8.3 at para 6.5.
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The Everton in the Community project will also add to the benefits 64 as
though they had been devised specifically for Kirkby and its needs.
5.2.8

It is not part of the applicant’s case to say there is not a need for
deprivation to be addressed elsewhere. Skelmersdale has its needs which
WLDC and St. Modwen are beginning the process of addressing. But it is
the start of a process a long way in the future. The Kirkby proposal is now,
the need is now and the scheme recognised as deliverable now 65 .

5.3

Everton Football Club

5.3.1

The club has been in existence since 1878. It has had many years of
success and has played the most games in the highest divisions of English
football. It has been prepared to adapt and grasp modernity and was host
to World Cup games at Goodison Park 43 years ago because the facilities
were up to date. That is no longer the case.

5.3.2

Like any other business a football club is not isolated from modern
commercial pressures. Success is judged by what is achieved on the pitch
and whether a sufficient number of spectators have an experience which is
good enough to make them return, and also to attract others. If neither is
achieved the club will atrophy through lack of investment or opportunity to
invest. It has been recognised as desirable that a recreational experience
enjoyed by large numbers of the public should be located, presented and
managed in a manner which is adequate and sustainable. Permission has
been granted for Liverpool FC to build a new stadium in historic Stanley
Park. The advantages outweighed the disadvantages in the public interest.
Other clubs have undertaken recent moves elsewhere in the country.

5.3.3

Any move must be subject to financial affordability. Whilst some clubs
have been sold to highly affluent investors from overseas, others are owned
by enthusiasts who put up their money to fund the club with little or no
material return, accepting that close involvement with their passion is
dividend enough. A sale is not necessarily a panacea for resolving money
problems since the buyer also has to raise money and service the debt.
Nevertheless, since 2004 the club, like many, has been for sale. Nobody
has been appointed to sell the club and to the knowledge of the CEO there
is no buyer for the club.

5.3.4

The decision should therefore be taken on the basis that the club’s financial
structure will continue as it is – unable to fund a move to a new stadium or
a rebuild of a current stadium without subsidy from another source. EFC
are investing in the future like any business by raising finance for a stadium
which will provide one of the best customer experiences in the country (and
66
indeed as good as Wembley if not better ). The new stadium will serve the
existing season ticket holders given that 75% of the current holders live
within 12 miles of Kirkby which is 1% more than for Goodison Park 67 .

5.3.5

The inadequacy of Goodison Park is generally acknowledged and is
illustrated by the following characteristics:

64
65
66
67

TEV/A/8/04
Taylor xx d 25 pm.
Keirle d11 am
Elstone xx Fleming d 10 am.
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i.

Lack of capacity and opportunity for expansion;

ii. Spectator viewing experience with 53% of the stadium having
obstructed views;
iii. Corporate facilities well below those of competitor clubs ; and
iv. Concourse facilities constrained and underprovided.
5.3.6

In the Premier League Fans Survey it is only in the category of quality and
range of food and drink that the club is removed from around the bottom of
the league and that is most likely because they are not dependent on the
stadium but the skill of the staff 68 .

5.3.7

EFC have been looking for more than 10 years for an alternative without
success, and that search was explained by Mr Potts 69 . The decision to move
was not taken without the approbation of supporters and shareholders.
There were three ballots and an EGM to address the issue. All concluded in
favour of a move which is affordable and deliverable.

5.3.8

The conclusions of the EFC search were corroborated by looking even wider
to satisfy the requirements of environmental assessment for the planning
application 70 . No alternative was revealed, and the following conclusions
are invited:
i. The site must be big enough to accommodate a stadium for 50,000
spectators with the possibility of 60,000 to modern standards of concourse
and access.
ii. Liverpool City Council has been satisfied by LFC on three occasions 71 ,
including 2008, that there was no suitable site for a stadium other than at
Stanley Park.
iii. There is no suitable alternative site out of the City.
iv. PPS 17 requires that a stadium should be close to transportation
facilities.
v. It is not an issue whether it is right for EFC to move. The issue is
whether or not the location is appropriate for a new stadium.
vi. The stadium must be affordable to EFC. Mr Elstone 72 set out the basis
for affordability. At £130m it is substantially less ambitious than Liverpool
FC’s budget of £350m.

5.4

Development Plan Policy
Whether the proposed development accords with the development
plan for the area (in this instance the emerging replacement RSS for
the North West, and the Unitary Development Plan) having regard

68

Ibid para 5.3.2
TEV/P/9 & TEV/A/9
70
CD 1.2.1 App 4
71
On 3 occasions LCC adjudicated on planning applications supported by ES dismissing alternative sites in Liverpool.
72
TEV/P/8 para 8.3 Inspector’s note: the Club would need to fund £78m and a number of possible funding options
are being pursued. One of these was the sale of Bellefield training ground for residential development which has
been refused permission on appeal (LCC/INQ/3)
69
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to the provisions of Section 38(6) of the Planning and Compulsory
Purchase Act 2004.
5.4.1

The background of the policy approach in the recently approved RSS 73 is to
concentrate on the most substantial areas of deprivation as shown by the
Panel Report 74 . These include Liverpool/ Knowsley and Manchester
/Salford. Knowsley is identified in the Regional Economic Strategy as an
75
area to seek maximum impact . Time and again Knowsley is singled out
with worklessness being identified as a barrier to growth.

5.4.2

It is a key element of modern spatial planning to pick up among other
things social progress which recognises the needs of everyone and the
maintenance of high and stable levels of economic growth and employment.
Kirkby’s issues are central to that approach.

5.4.3

Looking at the development plan as a whole in that context, there is
sufficient compliance with it to conclude that the proposal is within policy.
If that submission is rejected, the Secretary of State is entitled to conclude
that other material considerations outweigh any shortcoming, given the
huge benefits accruing. Added to that would be more specific weight from
the direction of travel found in KMBC’s Sustainable Community Strategy 76 :
“The potential catalytic regeneration benefits of the proposed move of
Everton Football Club to Kirkby must be harnessed”.

5.4.4

In the event that material considerations were considered to outweigh any
shortcomings in terms of compliance with policy, the proposal should not
fail because it had not been through the LDF process. The concept of
material considerations allows for departure from that process. This is
supported by PPS 6 para 2.37 which allows for the need for regeneration
and employment to be material considerations in the balance.

5.4.5

RSS DP1 sets the spatial principles and RDF1 the spatial priorities. The
Regional Assembly concludes “the scheme is broadly acceptable in terms of
the submitted draft RSS policy W5 and we recognise the regeneration needs
of Kirkby following the historical lack of investment and how the proposal
77
could provide a catalyst for further regeneration.”

5.4.6

RSS RDF1 does not distinguish between the defined centres and the
suburban centres. Kirkby is not a defined centre but as a suburban centre
it is a third priority centre to which the proviso to the policy of scale and
transport would apply. The concept of scale is also covered by Policy W5
which deals with Retail Development and applies to all town and city
centres. Under RDF1 paragraph 5.4 points out that the policy allows for
development in accessible suburban centres, and states “this is particularly
necessary where these sit in areas with deprivation and regeneration
issues”. Para 5.4 says it is for LDDs to identify such centres and to indicate

73

CD2.2
CD 2.4 @ 4.55
75
CD 2.7 @ p 34
76
CD3.14 para 62
77
TEV INQ 4: Inspector’s note: the letter from NWRA goes on to state “Notwithstanding that, and still bearing in
mind that the scheme is now one of reduced retail floorspace from the original, we would reiterate that it is
important that any proposals be consistent with the scale and function of the centre and not undermine any other
centre – in this case those being identified within the Primary Catchment Area as probably being most at risk from
this.”
74

Page 26

Report APP/V4305/V/08/1203375

their role. In a case where it is not possible to wait for the LDD process to
take its course, the thrust of policy can still be applied.
5.4.7

Policy W5 refines: “In considering proposals and schemes any investment
made should be consistent with the scale and function of the centre, and
should not undermine the vitality and viability of any other centre or result
in the creation of unsustainable shopping patterns”. The policy leaves a
series of judgements to be made: ‘consistent with’ does not exclude
expansion; ‘undermine’ and ‘unsustainability’ require judgements to be
made of the impacts, catchment area and local circumstances.

5.4.8

W5 continues: “Investment, of an appropriate scale, in centres not
identified above will be encouraged in order to maintain and enhance their
vitality and viability, including investment to underpin wider regeneration
initiatives, to ensure that centres meets the needs of the local community
as identified by Local Authorities.”

5.4.9

A judgement is required as to the construction of ‘appropriate scale’ in the
context of RSS principles and priorities. The ‘needs of the local community’
cannot be confined to just retail needs but spread wider into investment to
underpin regeneration. If the conclusion is reached that Kirkby should
continue in its present scale and function as a retail centre, then it will
continue to fail to meet the needs of the local community both in terms of
shopping and regeneration. That would consign Kirkby to a wholly
inappropriate position for a town of its scale, and need.

5.4.10

The construction of W5 is further guided by the knowledge that a number of
relatively large towns, which have equal scale and status to specified towns,
were not included although two of them, Fleetwood and Morecombe, are
key priorities for regeneration 78 . It cannot be the purpose of this policy to
exclude development in those towns that would meet a proven need, deliver
sustainable patterns of retailing, and contribute significantly to regeneration
objectives.

5.4.11

The same applies to Kirkby. The judgement has to be that this is a town
that is not performing the role it should be. Expansion allows it to fulfil the
role, and to prosper with no deleterious consequences for other towns or
the planning regime more generally 79 .

5.4.12

The remaining RSS policies are swept up into compliance as the product of
the judgment about Kirkby’s need for regeneration by expansion 80 . LCR3
addresses the outer part of Liverpool City region where particular attention
should be given to addressing worklessness. Thereafter DP1 to 9 have to
be applied.

5.4.13

There are elements of the KRUDP which show the approach KMBC sought to
adopt towards expansion of the town centre. Central to the strategy is the
need for regeneration of Kirkby and its economic renaissance. The scale
was not foreshadowed beyond a large foodstore up to 9,000 sq m

78

Francis TEV/P/1 para 13.23
It is incorrect to suggest as do the combined authorities (closing 4d) that Kirkby will become bigger than St Helens
as they claim in Update to CAO/INQ/7. They have not accounted for the Chalon Way scheme. With Chalon Way St
Helens would still be larger.
80
TEV/P/1 para 13.7 et seq
79
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81

convenience and further non food shopping of at least 2,000 sq m , both of
which figures are yet more milestones on the road of undeliverable
development in the centre. The failure is exacerbated by the dead hand
philosophy of approach of the Combined Authorities who seek perhaps to
keep Kirkby ‘under water’ by submitting there is not the quantitative need
82
for even this policy declared amount of convenience floorspace . Liverpool
City Council say the opposite and concede the figures as a starting point.
Similarly policy S1.2 does not rule out development outside the town centre
and through CP1.5 the Action Area is not intended to be confined to the
defined town centre and does not do so.
5.4.14

No ambition has been realised, even one underwritten by retail planning
permission, and indeed none is capable of delivering the renewal of the
town. If more ambitious proposals had been put forward in the Plan,
concerns, no doubt, would have been raised about deliverability. The
failure to deliver a shop which has had planning permission for a decade
indicates this and cannot be hidden by a suggestion of inability to assemble
land. If the opportunity is good enough the retailers are energetic enough
to unlock it.

5.4.15

The KRUDP was originated some 4/5 years before 2006. Mr Francis’ theme
is that the opportunity such as this was not specified because it could not
have been anticipated in this form. As a stark example, no Plan before the
inquiry has accommodated the introduction of a 50,000 seat football
stadium. Nor has this Plan accommodated what RSS contemplates in the
right circumstances – major regeneration to address major worklessness.

5.4.16

So if minor breaches of KRUDP are found, such as conflict with open space
policy, set against compliance with the other recreation policies and the
broader context of compliance with the very recent RSS, an exercise of
balance allows the conclusion of compliance with the Development Plan read
as a whole.

5.4.17

The Interim Policy Statement 83 does no more than indicate a direction of
travel. Since it was not progressed beyond a draft version, no more than
limited weight can be attached to it. It shows the direction of travel of
KMBC in circumstances where the KRUDP is not specific to deal with it.

5.4.18

For the avoidance of doubt, it is not the applicant’s case to promote
enabling development by which permission should be granted for a non
conforming scheme which achieves public benefit that would not otherwise
be provided. That has been made clear prior to the inquiry, opening the
applicant’s case and in evidence. It is accepted that the language used in
promoting the planning application is loose. The first letter was explicit that
the “cost of the stadium is such that it can only proceed if it is enabled, i.e.
partially through the new foodstore and comparison retailing that is
“
proposed alongside it 84 . That makes it clear that the value in the shops
will cross subsidise the lack of value in the stadium as happens in so many
schemes. However, that is not a technical ‘enabling’ case. It was the

81
82
83
84

CD 3.1 KRUDP para 7.32
Combined Authorities closing para 35.
CD 3.3
CD 1.1.2 covering letter 2nd January 2008.
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applicant’s first position and remains the applicant’s position now. The term
‘enabling’ was used and may be a feature of the applicant’s ‘feeling their
way’ and the fact that the retail scheme began some 40% larger. The
lesser scheme is justified at 50,000 sq m without any suggestion of
secondary justification albeit is still an important feature that the retail
subsidises the stadium. EFC need the cross subsidy and the stadium will
not happen without it. The scheme would fail and there would be no
regeneration. It is thus a benefit of the scheme that a new stadium for EFC
is substantially subsidised 85 .
5.4.19

Issues concerning the land deal between the applicant and the Council are
not relevant to the planning decision. As with many local authority schemes
such as this they begin with an exclusivity arrangement (dated November
2006) 86 to do no more than ensure there is not a waste of resources by the
participants when undertaking the first examination of the opportunity.
KMBC took advice as did Tesco. The value for KMBC is found in the
regenerative product achieved throughout the centre through the contract.
The land is sold at current use but the deal involves a series of complex
covenants which are the elements of regeneration. The physical benefits
such as the redevelopments of the centre are the tangible benefits. The
land deal has been summarised to the inquiry 87 and is a balanced approach
with all parties receiving advantage. The arrangement was supervised by
independent professionals and it is not for the Secretary of State to
examine a process that is already subject to effective supervision of local
government activity in the usual way.

5.5

Government Policy in PPS6
The extent to which the proposed development is consistent with
Government Policies in PPS 6: Planning for Town Centres,
particularly with regard to :
b) i. Whether there is a qualitative and quantitative need for a retail
development;

5.5.1

In the unhealthy current economic position care is needed to avoid the
conclusion that there is no scope for further investment. Clearly if there is
no investment the economy will not improve. Tesco is one of the few
organisations who can deliver in this market. Notwithstanding what may or
may not happen over the coming years in terms of growth rates it cannot
be the position of the Secretary of State to accept any argument that
because there is a recession no development should be encouraged.

5.5.2

The assessment of capacity for the proposal and its likely impact has been
reviewed in the light of the more pessimistic Experian forecasts 88 . Mr
89
Holliss concludes that much if not all of the comparison goods floorspace
associated with the inquiry proposal can be supported through an increase
in the retention level of the defined catchment despite the reduced rate of
projected growth. If there is a lower growth rate that will influence the
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89

Inspector’s note: The extent of cross-subsidy is set out by Mr Elstone TEV/P/8 para 8.3 et seq
KMBC/INQ/7
TEV/ INQ /1
CD10.1.14 Experian retail Planner Briefing Note 6.0 October 2008
SUP/KMBC/SUPL3/3
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increase in turnover of the existing provision, as well as the turnover of
commitments and the proposed development. As a result all the points of
analysis are at a similar lower level. The parties have jointly reached
arithmetical agreement 90 on the implications and it does not make much
difference; on the applicant’s assessment, the capacity is still there.
5.5.3

Draft PPS6 indicates Government’s intention to remove the ‘blunt
instrument’ of need. However, in this case all parties appear to agree that
there is quantitative and qualitative need in both comparison and
convenience sectors. The issue is how the amount of need should be
measured in a town which has been without an anchor store for 30 years.
It is the applicant’s case that the need should be assessed on the basis of
the primary catchment area (PCA) comprising zones 1, 2 and 4 91 of the DPP
Study area. Others would seek to constrain Kirkby’s catchment but if the
catchment is kept as it is, this would be likely to perpetuate the current
position of under-provision of retail opportunities in the town. As Mr Holliss
said, if you insist on keeping Kirkby catchment area as it is for a future
assessment of need, you will perpetuate 30 years of need.

5.5.4

The PCA is not just confined to the residents of Kirkby as is narrowly
defined by Mr Williams’ Zone 1. The primary catchment area of the town
that Mr Williams examines, (zones 1, 2, and 4), is not served adequately by
the town and it is an entirely appropriate proposition that those living in
that area would use Kirkby town centre if it had the retail floorspace to be
attractive.

5.5.5

Care should be taken not to place too much emphasis on the linear confines
of the zones which are no more than areas of study set round post codes for
purposes of identification. The zone of issue is zone 4. Leaving aside the
boundary drawn, it is a reasonable assumption that a significant proportion
of this dense residential area, which is close to Kirkby in the north eastern
quarter, will resort to Kirkby if there is adequate shopping to attract the
residents. Within that zone, Williams concludes that 12.3% of the
92
comparison goods expenditure will be attracted to the new shopping in
Kirkby and the remaining 87.7% will continue to go elsewhere. The
comparable figure for comparison goods spending when viewed across the
PCA of zones 1, 2 and 4 would be 21.7% attracted to Kirkby with 78.3%
going elsewhere.

5.5.6

A useful test of the robustness of the DPP approach to zone 4 is that only
93
32 % of the total Kirkby turnover (convenience and comparison goods)
94
comes from this part of the PCA and that amounts to only 11% of the
overall expenditure available in the zone. Clearly this indicates that the
Kirkby proposal does not depend on all of the wider area of the zone for its

90

RETAIL/JOINT/1
TEV/P/2 para 7.18 and Plans JJW1 and 2.
92
JWilliams TEV Supp/2 Table A for comparison goods. The same calculation cannot be done for convenience goods
as the current actual convenience turnover of Kirkby town centre, drawn from PCA zones 1, 2 and 4 is not produced.
The total turnover is produced in JW impact tables.
93
J Williams xx Ins Burden d5
94
Turnover of Tesco conv from Zone 4 = £21.42m [Table 15c JJW App1], Turnover of Kirkby non food from Zone 4
= £40.18m [see Table 16c JJW App1], Turnover of Tesco non food from Zone 4 = 35% [Table 15c, Col 3] x £55.43m
[see Table 13c, Row 2] = £19.4m. Total turnover from Zone 4 to Kirkby scheme = £21.42m+£40.18m+£19.4m =
£81m. Total spend in Zone 4 taken from Table 15c [£229.34m] and Table 16c [£498.42m] = £727.76m conv and
comp spend in Zone 4. £81m/£727.76 x 100 = 11%)
91
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success. On the other hand with the increase in the retention of
expenditure from zone 1, which is the epicentre of the catchment area, the
proportion of the total turnover would be 40% 95 and would reflect the
success of the new shopping centre.
5.5.7

In terms of calculating quantitative need therefore, in the DPP PCA, total
expenditure on convenience goods is projected to increase from £335.36m
in 2008 to £352.96m by 2013 96 . For comparison goods expenditure is
projected to grow from £597.05m in 2008 to £766.7m in 2013. Taking the
claims on convenience expenditure from existing and committed floorspace
within the PCA, there is a surplus capacity of £151.35m at the design year
of 2013. Doing the same exercise for comparison goods expenditure, there
is a surplus capacity of some £540.6m.

5.5.8

Having regard to the expected trade draw of the scheme from the PCA, the
Tesco store is expected to draw around £45.9m or 75% of its convenience
turnover, leaving around £105.45m, or 29.8% of available convenience
expenditure to flow out of the PCA and support stores/commitments in the
surrounding area 97 .

5.5.9

For the comparison floorspace, the Tesco store is expected to draw 75% of
its turnover from the PCA, at £41.57m, whilst the rest of the non-food retail
is expected to draw the same proportion from the PCA at £93.74m. The
market share of Kirkby within each of the zones would increase as follows:
2008

2013

Zone 1

22.8%

63.2%

Zone 2

0.8%

18.6%

Zone 3

0.3%

12.3%

Source: TEV/SUPPL/2 Table A

This would result in a total additional claim on comparison expenditure in
the PCA of £135.31m, leaving a surplus capacity of £405.29m98 . On the
basis of Mr Williams’ assumptions, the retention rate within the PCA of all
PCA shops at 2013 would increase to around 47%, an increase in market
share of 17% over the current position of around 30%.
5.5.10

95
96
97
98
99

As a test of the DPP approach, Mr Holliss examined Mr Williams’ conclusions
and made his own assessment 99 . Mr Holliss concludes that the maximum
sustainable retention rate for the whole of Mr Williams’ PCA is likely to be
around 44% in 2013. Taking into account the turnover of existing and
permitted floorspace at 2013, this would leave sufficient expenditure to
support only 79% of the comparison goods turnover of the proposal, if it
was all to be channelled to Kirkby. However, Mr Holliss has undertaken his
own assessment advised by the NEMS household survey material using the

J Williams xx Ins Burden d 5
TEV/P/2 Table 4c.
TEV/P/2 Paras 7.18 et seq
TEV/P/2 Paras 7.24 et seq
SUP/KMBC/P/3 para 5.16 et seq.
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wider Knowsley study area 100 . He finds that the comparison goods
retention rate of the wider study area would need to grow from 17% to
30% to support the application floorspace and concludes that this is
reasonable, and would still leave adequate expenditure available to support
other town and district centres in Knowsley, with an excess for Prescot and
Huyton 101 . In essence there is agreement between the two experts.
5.5.11

It appears to be the White Young Green (WYG) case that DPP failed to draw
a wide enough area of study in that the existing facilities and commitments
in greater Liverpool should all have been accounted and brought before the
inquiry in statistical terms. That cannot be the right approach for a large
conurbation such as this where the orders of expenditure are high and the
patterns, on the macro scale, subtle. Even on Mr Williams’ study area
outside the PCA the convenience expenditure is £1.58 billion and
comparison £3.5 billion 102 . There is no logic to drawing any wider
boundary which would not provide any more accurate guide to judgement.

5.5.12

It is not PPS6 policy to allow weight to be given to benefits of regeneration
or employment as qualitative need but they can be material
103
and the weight is dependent on particular local
considerations
circumstances. Kirkby is the archetype of what is in the mind of the
draftsman. Doubly so given the broader enjoinder to meet the needs of the
entire community and particularly excluded groups by promoting social
inclusion 104 . On the narrower scale the qualitative need is self evident –
there is not the quality of floorspace sufficient to serve the proper needs of
the catchment area of Kirkby.
ii if the scale of the proposed development has been demonstrated
as appropriate;
Critical mass.

5.5.13

To achieve change after 25 years without investment a major
reconfiguration of the town centre of Kirkby is required. However, it would
be folly to destroy what there is by way of shopping provision in St. Chad’s.
Those shops will benefit from regeneration through the introduction of more
shoppers. The only way to ensure the town’s role and secure the current
provision is to develop south of Cherryfield Drive and allow the
improvement to push north as the town is regenerated.

5.5.14

Kirkby is a failing town with a cycle of decline. The remedy can begin to be
addressed by a critical mass of retail. The scale of the proposal has been
refined following examination by RTP as overseer for KMBC resulting in a
reduction from 72,000 sq m to 50,000 sq m. This scheme is of a significant
scale and profile to reposition Kirkby in the market place, providing a
comprehensive approach in spatial terms, including the stadium, retail –
food and non food - and other elements. There must be sufficient retail
space with the capability to attract both retailers and shoppers. It is not
possible further to reduce the offer and do the job either in absolute

100
101
102
103
104

IBID para 5.18-5.19
Holliss xx day 13 am
Table 5c, JJW Appendix 1 of Proof
Para 2.37.
Paras 1.3 to i.5 ibid.
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numbers or by disaggregation 105 . Mr Black identified 76% of the total stage
1 space south of Cherryfield Drive as committed/terms agreed for Tesco
106
and six national multiples . Once the development to the south has been
completed he is confident the proposed new large retail units to the north
will prove extremely attractive to retailers seeking representation at that
107
time in the reinvigorated town centre .
5.5.15

There could not be a 20% reduction in floorspace without reducing
commercial viability. A 20% reduction in the foodstore would not provide
the range the store requires to provide the anchor. The anchor has to be
the best to come to the scheme, and to attract complementary comparison
retailers. If the other retailers consider the superstore anything less than
the best, they will not come to this difficult location. If you reduce the
comparison floorspace by 20%, two key retailers would be lost or a number
of smaller retailers, thereby reducing the range and type and of course the
attractive mass.

5.5.16

It is the combination of stadium and substantial shopping that will have the
regenerative effect. There is no confidence in the retail market to come to
a second rate provision. It will be difficult to uplift Kirkby, but the attractive
mass of the two elements is substantially greater than can be achieved
individually.

5.5.17

Similarly the floorspace must be in one location rather than being dissipated
to achieve the necessary synergy between retailers. It will develop the
‘halo’ effect that will encourage investment confidence to the north of
Cherryfield Drive, and it is of course in Tesco’s interest to realise phase 4 as
soon as possible to complement their investment in St Chad’s.

5.5.18

Mr Coles was quite clear that there was no way of ‘dividing bits off’ .
Tesco have the property asset in the town centre and in the event of
permission being refused for the application scheme, would move to an exit
strategy at an appropriate time. The history of the town centre makes that
an inevitable prospect.

108

iii whether there are any more central sites capable of
accommodating the proposed development as a whole or in
disaggregated form;
5.5.19

The need is for a critical mass not just as an absolute figure of floorspace
wherever it is located. The retail floorspace needs to be located together to
provide a sufficiently attractive offer to bring new retailers into Kirkby. It
would not benefit the community to knock down the existing retail in St.
Chad’s parade, nor can new retailers be expected to disseminate in parcels
round Kirkby. Retailers will not take the space. Disaggregation cannot be
achieved.

105

Black/TEV/P/6 page 10
ibid 2.28
107
ibid
108
Xx KRAG d 9; Inspector’s note: Mr Coles also said in answer to xx from KRAG that it was not possible to build a
large store in the town centre in the near future because there were too many leaseholder and tenant interests. This
followed his answers to LCC that the long leasehold owners in In Shops would need to be negotiated out before
Phase 4 of the application scheme could be developed.
106
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5.5.20

As Mr Holliss advised, if there is a breach of the sequential approach it
amounts to no more than a technical breach in that it is proposed to begin
with Phase 1 rather than Phase 4. It was a reasonable conclusion invited by
Mr Holliss that in due course the LDF work will promote an extended town
centre area. It has always been the approach of Mr Davis to proffer an
holistic approach which sees Phase 4 as the completion of the scheme. The
development is of the town centre as a whole – the area north of
Cherryfield Drive is an inexorable component of the complete project. In
those terms disaggregation does not arise. A new town centre is created.
The commercial market will force it to happen because the preceding
development will be so positive for the town.
iv the impact of the proposed development on the vitality and
viability of nearby centres;

5.5.21

Draft PPS 6 para 3.19f advises that even in circumstances of adverse
impacts, where these are likely to be outweighed by wider economic, social
and environmental benefits, a scheme should be considered favourably. In
this case there is no issue as to the impact of the convenience element.
The opposing councils concede there could be a superstore in the town.
Any concerns they have relate to whether the shop is north or south of
Cherryfield Drive. Mr. Williams’ approach is that the introduction of the
Tesco will be beneficial not only qualitatively but in terms of spin off for the
other retailers in the town.

5.5.22

The issue as to comparison impact differs between objecting councils.
Although Liverpool City Council seemed to be defensive of Liverpool One
they state “It is not LCC’s case that this proposal would harm the vitality
and viability of Liverpool City Centre or of any other centre within the
Council’s area” 109 . It is easy to agree with Mr Holliss that Liverpool One “is
one of the most fantastic city centre developments I have seen in the
110
UK” . Their claim appears to be summarised in the contention that the
proposal will attract retailers to Kirkby who will be discouraged from taking
space in Liverpool. However, it has to be concluded that if there were ever
to be any issues with confidence of retailers in the periphery of Liverpool
One, they arose from the Liverpool One permission which must have
anticipated the issues and accepted them.

5.5.23

Liverpool One is a new modern high specification centre with a very wide
range of the best known national retailers attracting custom from a wide
region. In the assessment of cumulative comparison impact at 2013 Mr
111
Nutter identifies a positive consequence at plus 45.8% . This does not
amount to a draw which will have any effect on the health of the centre.

5.5.24

The other authorities’ centres of concern are Bootle, St. Helens and
Skelmersdale. In absolute terms the money withdrawn from those centres
as judged by Mr Williams (JW) and Mr Nutter (WYG) is:

109
110
111

SSQC closing para 40
ibid
Nutter amended Appendix 10 impact tables.
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WYG APP 10 T2 £m

JW Table 18c APP1 £m

Bootle

2.85

2.96

St. Helens

11.73

12.77

Skelmersdale

1.27

1.34

5.5.25

Given the overall position of those centres that amounts to a limited
diversion which should give no cause for concern. In terms of the
cumulative diversions there are existing commitments for which the impacts
have been assessed as acceptable, and the increase resulting from the
proposal must be considered in the context of the insubstantial additional
amount that would actually be diverted to Kirkby.

5.5.26

Of the three towns, Bootle is influenced by Liverpool not Kirkby. The
number of intervening convenience stores both existing and proposed will
support the town and invalidate any suggestion of harmful convenience
impact. Similarly with the proximity of Liverpool One and the Aintree Retail
Park it is unlikely that there will be any significant amount of comparison
trade that will ignore the closer offer and be persuaded to travel so far as
Kirkby.

5.5.27

There are substantial retailers embedded in Bootle – ‘ a fair representation
of the major retailers’ 112 . A new edge of centre Asda has come forward
113
pursuant to Policy R5 of the Sefton UDP
and this development will
114
“strengthen the vitality and viability of Bootle as a shopping centre” .
Clearly retail is seen as complementing Housing Market Renewal and there
115
is no reason why the Asda should not be seen in the same light .

5.5.28

The new Tesco proposal at Litherland is seen as having regeneration
116
as well
benefits for the adjacent Housing Market Renewal Pathfinder Area
as the linked provision of employment floorspace to provide employment for
117
local people . Sefton MBC began by claiming concern about Bootle and
118
Southport , and end by claiming Destination Kirkby will worsen the
situation for Bootle in its lack of leisure and cultural venues “and the centre
119
is particularly deficient in restaurants” . The impacts of Liverpool One,
Homer Street etc have all been accepted through the grant of permission.
120
The Kirkby proposal makes little or no change .

5.5.29

St Helens is an identified W5 centre which looks to Lancashire as its main
source of retail support. St Helens MBC granted and consolidated a number
of permissions out of town and has been comfortable with the
consequences. The impacts identified for St Helens would fall on the out of

112

Wallis CAO/P/6 para 5.5.
CD 3.35.1
114
Ibid @ 7.31
115
Wallis CAO/P/6 para 6.12 et seq.
116
Ibid 7.61 and Wallis CAO/P/6 Appendix 2 map 2.
117
Ibid 7.62
118
Wallis CAO/P/6 Appendix 1
119
Wallis CAO/P/6 page 30.
120
TEV were not able to challenge Mr Wallis due to personal circumstances dictating his evidence was received as a
written document only.
113
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town facilities, as well as the town centre. The former is of no planning
concern and the latter will be tempered by the emergence of the Chalon
Way scheme. It is worthy of note that ING 121 found their objection to the
Chalon Way scheme properly rejected by the Council. There is no
legitimate planning basis for concern that ING are seeking to divest
themselves of a number of town centre investments including Chester,
122
Durham and Bootle . That indicates a corporate approach and it has not
been necessary to examine the value attributed on acquisition and proposed
sale of the St Helens property to discover whether an over inflated price
was paid to buy in the first place.
5.5.30

Mr Ferguson agreed that the £11.43m trade diversion from St Helens
123
“possibly could be accepted” . That is minimal in context given that retail
warehouses are 45% of the total floorspace which have traded at no
detriment to the town centre, and an additional £50.58m turnover from the
Chalon Way scheme would result in, after all diversions, a 1.6% positive in
124
2013 . The competition for St Helens is Wigan, Warrington and Liverpool
centre. Useful guidance is found in the WYG report of 2005:
i. The town was in the top 6% of all shopping venues at 92nd out of
125
1,672 ;
ii.

It had the lowest proportion of vacant units within the sub region

126

;

iii. The number of comparison units was above the national average and
127
the floorspace about the average ; and
iv. There was a need for 2,500 sq m of floorspace.
5.5.31

These findings are corroborated by the up to date City Growth Strategy
which refers to: “The increased vitality of the Town Centre with an improved
public realm, an expanded evening economy, a major year round events
programme, completed apartment complex, a good mix of retailers and an
128
increase in overall floorspace”

5.5.32

The town has a commitment to the future in the Chalon Way development
which removes Tesco out of centre, and replaces it with up to 25,000 sq m
of comparison units. It is a good location in a town with a population of
177,400 people. There is no reason to consider it will not prosper with the
energy of the Tesco corporate property vehicle Spenhill seeking to deliver it.
It will be an asset to the town and there is no foundation for the suggestion
that it will not come forward.

5.5.33

in the
Skelmersdale is rated by Mr Williams as a better town than Kirkby
context of his analysis. The Concourse centre, save for the second floor has
a reasonable level of vacancy. The second floor has planning permission for

121
122
123
124
125
126
127
128
129

129

Investors in St Helens TC
CAO/INQ/INQ 8 and PC xx Ferguson
Xx PC d26 pm.
Nutter App10 T3.
CD 9.i.2 para 4.12
Ibid 4.37
Ibid 4.17
CD 3.34.3 City Growth Strategy August 2008 para 2.54
Williams xx RL day 5
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offices or leisure and is not properly to be considered now as part of the
retail void. As a shopping centre with a modern Asda, it is substantially
superior to anything Kirkby has to offer.
130

5.5.34

On the IMD analysis Skelmersdale starts markedly better off than Kirkby .
West Lancashire ranked 154th and Knowsley 8th in the list of most deprived
local authorities. The employment which Kirkby brings has the scope for
131
opportunities for Skelmersdale residents as demonstrated by Mr Tulley
through the EP assessment. English Partnerships do not oppose the
application – all their response did was to articulate the concerns of the
132
combined authorities .

5.5.35

According to Mr. Gill the scheme for Skelmersdale town centre was a 10 to
15 year project 133 . The scheme has the strength of EP interest and the
weakness of St. Modwen’s current commercial position. It could not
possibly be a valid approach that in some way the unique offer before the
inquiry should wait for St Modwen to deliver their scheme. Indeed there
can be little confidence in early achievement for the following reasons:
a.

There is no planning permission as it is “not technically a proposal”

134

;

b. Given that the presentation of the level of retail development was so
obscure in the SPD, there is no guarantee that the final figure will be
supported;
c. It is based on an SPD which wrongly purports to extend the boundary of
the town centre which it cannot do;
d.

It will only come on stream when “the housing market comes back”

135

;

e. It is by no means certain to be considered appropriate in the planning
decision forum to extend housing into open space in the centre of the town;
f. There may well be changes which are required for viability reasons
which cannot be assimilated as there is no proposal;
g. In consequence there is no basis on which viability and impact
consequences can be assessed;
h.

No retailer is identified let alone signed up;

i. It is accepted that the scheme is dependent on housing value to be
achieved not least because the retail is expensive to deliver in the
136
constrained current form with offices above ;
j. The housing value is speculative first, in terms of location in being
dependent on attracting residents to the isolation of Skelmersdale and

130
131
132
133
134

135
136

SOCECON/JOINT/1/ table 1.2
Tulley proof TEV/P/5
CAO/A/3/1 EP
Oral Evidence d 26.
Michelle Taylor xx d25;

ibid
Taylor xx d 25 pm
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second, because there is no current basis for confidence as to the time
when housing will be delivered - it is a long way off given that the houses
have to be built and sold before value is achieved;
k. St Modwen and the development partners have anticipated a 15 year
time frame for the agreement which is realistic if it is ever to be achieved;
l.
There is no confidence that St Modwen are in a financial position to
deliver this scheme as a result of their corporate position. Mrs Taylor
confirmed that they are more highly geared than historically and they made
a £20m loss in the first half of last year. They own nothing of significance
towards delivering the SPD scheme but are little more than administrators.
The delivery requires large financial commitments from some agency and
there is no confidence that St Modwen, who have apparently no
commitment beyond the speculation, will be in a position to make this
scheme a commercial priority in the long term let alone the short and
medium; and
m. There is no evidence of capital finance for Skelmersdale and only the
commitment to continue the interest.
5.5.36

In summary, there are substantial questions as to whether Skelmersdale
redevelopment will be delivered in the short to medium term. If it does
come forward, it will not impinge on Destination Kirkby, and vice versa.
They are not mutually exclusive.

5.5.37

KMBC has satisfied itself that any impacts on Huyton and Prescot can be
accommodated by those towns assisted by healthy trading positions of
current anchors and projects already in place for example to emphasise the
137
historic High Street of Prescot as a cultural quarter . With the solid
existing retail support they are well able to accommodate any diversion.

5.5.38

Whatever the conclusion as to the quantity of impact and whether or not it
is significant, a fundamental conclusion is invited that the social and
economic benefits hugely outweigh those impacts.
v whether the application is in accordance with the retail hierarchy
of the sub region;

5.5.39

This has been covered by the above analysis of the development plan
particularly the RSS. The conclusion is invited that Kirkby remains a town
in a conurbation which is complex in retail terms. It is contemplated as
such by the RSS LDF and W5 policies that towns such as Kirkby can move
to address issues of regeneration through retail. For example it is
considered acceptable for St Helens to leave its peers behind and for
Skelmersdale substantially to increase, the former is within W5 whereas the
latter is not.
vi whether the development should be promoted through the
development plan process, rather than through a planning
application:

137

Ramsey ans. to Ins WB day 15 am.
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5.5.40

The opportunity to deliver the combined proposal is now and there is no
good reason to delay and await the LDF process to take its course. Indeed,
there would be no proposal as the chances of the three parties being able to
work together will have passed and will not return. This is an opportunity
now, to meet a current need which broader strategic current RSS policy
recognises as an objective. The proposal is in harmony with RSS.

5.5.41

If everything else is acceptable and in place, having regard to the very
thorough examination which has taken place through the inquiry, there can
be no purpose in a wait for the LDF other than for the sake of procedure.
Such a delay will terminate the scheme and the regeneration product.
vii the accessibility of the site by all means of transport and the
promotion of linked shopping trips between the development to the
south of Cherryfield Drive and the existing town centre;

5.5.42

Kirkby is served by a rail station, the bus station is central and active, and
the highway network can accommodate all the demands of the proposed
development with very little work. Located close to the existing town centre
the new development will be accessible to and from it on foot.

5.5.43

The new development and the existing town centre will read as one unit.
Tesco’s interest north and south of Cherryfield Drive creates an holistic long
term strategy and it is therefore not in the company’s interest to let the
north ‘wither on the vine’. Good asset management requires the existing
138
centre to be fully let . There will be a gradual change of character to the
north as the new development is built and the critical mass of retail
floorspace to the south energises the link with the existing town centre to
the north. The link is not obstructed by the crossing of Cherryfield Drive
139
but goes through the substantial space of the crossroads .

5.5.44

Linkage is covered in the Design and Access statement
and Masterplan .
Links are proposed across Cherryfield Drive at key positions to maximise
pedestrian footfall between all of the key uses. The presence of the bus
station in Cherryfield Drive will encourage movement both ways from the
heart of the centre, and a new town square will be created in the centre as
a base for movement both north and south. The new Council one stop shop
and library that is planned in the centre just south of Cherryfield Drive will
act as a nodal point for integration and linkage, moving visitors in both
directions.

5.5.45

The most significant factor is the number of shoppers who currently shop
elsewhere and who will be drawn back to the town to use the Tesco and
other shops to the south. On leaving the Tesco shop entrance they are
142
and when they
some 262m from the edge of the existing town centre
leave other shops or the central car park they are closer. They can be
attracted to the existing centre and the route will be easy to use. In larger
towns and cities shoppers walk much further.

138
139
140
141
142

140

Black D 9 xx SS
Davies see below
CD 1.4.1
CD 1.1.5
SOCG retail plans at back JJW 4a and 4b
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5.5.46

The presence of the new major foodstore brings a weekly visit of substantial
numbers of shoppers. Shoppers will concentrate initially on the major
attractors either side of Cherryfield Drive, including the upgraded open
market to the north, but they will also take advantage of the easy access to
the smaller shops in St Chad’s. That is what happens in every town and
given the linkage this will operate no differently.

5.5.47

The commitment to effective linkage is underlined by the commitment of
Tesco to invest in the south alongside the existing commitment to the north
in their ownership of St. Chad’s Parade. Tesco is bound to ensure that
movement from their superstore will be achieved the short distance to the
north so the value of their freehold investment is upheld.
c) Whether the application would deliver a sustainable form of
development as outlined in PPS 1 : Delivering Sustainable
Development, and respect the need for appropriate standards of
design in relation to the individual elements of the scheme and the
spatial relationship between the different components of the
development;

5.5.48

Sustainable development in modern spatial planning requires the picking up
among other things of social progress which recognises the needs of
everyone, and the maintenance of high and stable levels of economic
growth and employment. The proposal is in balance with the retail
hierarchy and fundamentally addresses worklessness. That is the essence
of sustainability in the macro context.

5.6

Design

General Points
5.6.1

The design is partly detailed and partly in outline within the application.
The scheme will provide a new shopping, leisure and town centre
environment for Kirkby. With the improvements in the quality of the
centre, it will attract retailers and other investors who have for some time
had serious reservations about locating in the town. In accord with PPS1,
new development should achieve good design, appropriate to its context
and seeking to take the opportunities available to improve the area. A
major mixed use proposal such as this involves a substantial number of
design issues, which requires adjustments to achieve the best design that is
practically possible.

5.6.2

The scheme would not impact on the listed building of St. Chad’s Church or
on the Old Hall Conservation Area. A detailed consideration of the existing
built heritage within Kirkby, both during the construction phase and when
the development becomes operational, is set out in the Environmental
Statement. This concludes that there would be no impact upon identified
Listed Buildings and the Conservation Area due to the distance from the
new development and the generous mature landscaping that is present on
the perimeter of the area. There would be a minor beneficial effect as a
result of the proposals to replace the Kirkby Suite and the disused Kirkby
Baths.

5.6.3

An important aspect of the design process is that proposals should be
functional and deliverable. The stadium is a complex building to serve the
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needs of 50,000 or more people. Ensuring its efficient functioning is a
priority. Similarly, the proposed retail layout must be sufficiently attractive
to potential tenants. These are fundamental design drivers to the scheme.
5.6.4

The need for proposals to be functional and deliverable is recognized in
government guidance in PPG13 and the daughter document to PPS6,
Guidance on Design and Implementation Tools. PPG13 143 stresses that a
balance should be struck between highways concerns and the
encouragement of new investment. The daughter document to PPS6 144
makes it clear that design is part of improving the competitive edge of a
town. These aspects of national guidance indicate that a design which
cannot be delivered in order to improve the actual function and
competitiveness of the town centre is not a good design.

5.6.5

Criticisms of the masterplan and other aspects of the scheme’s design do
not appear to address these fundamental design requirements. Neither of
CABE’s letters on the scheme discloses any appreciation of the commercial
and spatial rationale for the masterplan. Even the otherwise very balanced
KMBC committee report might be criticized in this respect. A principle of
good design inherent in national planning policy is that of deliverability; if
there is evidence that the market requires a certain form of retail unit and
car parking, then it is poor planning and design to ignore that matter. The
design assessment of these proposals should avoid the theoretical or
unachievable, because they are not examples of good design for this site or
scheme. The applicant’s approach is rooted in the practical and the
achievable.
Masterplanning and spatial relationships
Overall balance of the development

5.6.6

The scheme extends across the town centre from north to south. The town
centre currently includes some 21,247sq m retail floorspace north of
Cherryfield Drive. A further 50,000 sq m GIA retail floorspace would be
added, of which some 48,449 sq m GIA will be south of Cherryfield Drive
and some 1,552 sq m GIA will be north of Cherryfield Drive after
demolitions 145 .

5.6.7

The intention is to improve and enhance the area to the north of Cherryfield
Drive. At the junction of Cherryfield Drive and Valley Road, the current
unsatisfactory edge of the town centre will be replaced with new hotel and
leisure facilities, as well as retail units properly connected to the bus
station; the route from that area, through to the currently vacant area to
the north of the town centre (the old Asda unit) will be reinstated to draw
shoppers through and round the area, and the largely vacant northern area
will be remade as a viable, well-designed retail component of the town. In
addition, the urban design of the Newtown Gardens area will be enhanced,
to provide one of the main links across Cherryfield Drive from the new area
to the south.

143
144
145

Paragraph 56 of PPG13.
Paragraph 2.2.
CD1.2.3 p6 Table C
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5.6.8

On the south side of Cherryfield Drive the existing residential estate, which
displays no positive urban design features, will be demolished, together
with the clutter of unsuccessful commercial/community buildings and the
derelict hotel. This area will become a new civic space at the heart of the
town centre with local government offices and library facilities. From the
improved Cherryfield Drive, the southern area will provide the majority of
the new shopping development, with large modern shop units around a
surface level car park, and a 14,970 sq m GIA convenience food anchor
store in the south east of the site. The new EFC stadium will act as the end
stop in many views across this more open area.

5.6.9

The application site covers a large area in the centre of the town, ringed by
the largely residential areas into which the new town was divided when it
was planned. The result is a re-worked, new and larger town centre, which
is well balanced between the smaller grain of the northern area and the
larger grain of the southern area, with Cherryfield Drive and the new civic
buildings in the centre. The space to the south of Cherryfield Drive has been
carefully designed so that the requirements of retail investors are met – but
in purely physical terms, the result is a series of spaces through which
people will be able to move comfortably.

5.6.10

It was the location of the stadium, the Tesco store and the need to
integrate north and south across an open, easily legible space on
Cherryfield Drive, which led to the balance between the development
elements that is now before the Secretary of State. Whilst CABE and others
have criticized some of the specifics of the design, there has been no
realistic alternative proposal which achieves the brief given to the scheme’s
designers. That is testament to the skill with which they have balanced the
competing objectives within the overall proposal.
North of Cherryfield Drive

5.6.11

All development to the north of Cherryfield Drive is proposed in outline.
The illustrative proposals indicate that high quality design will be achieved
in those areas of the town centre at the detailed stage. The corner site for
hotel, leisure and retail use will hugely improve that important entrance to
the town centre, creating good townscape on the junction at an appropriate
height and addressing the space represented by the roundabout. The
improvements to the area around the bus station will create a better sense
of enclosure and a sense of place on arrival by that mode of transport –
contrast the ragged edge feeling of the existing bus station.

5.6.12

The area to the north of St Chad’s Parade is proposed for a radical overhaul
which will remove the dead weight of the vacant Asda unit. The
replacement units will be modern, flexible units attractive to key retailers –
their facades will be orientated to the north, clearly visible as the start of
the retail core of the town. Car parking will be provided to form a well
designed and landscaped setting. The scheme has flexibility in that further
retail units might be positioned on part of the car park in this area, but in
the first phase of Kirkby’s regeneration, it is better to ensure the
commercial success of these units through a simple, legible link between
them and the Newtown Gardens and market area, rather than putting them
at the very northern extremity of the area.
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5.6.13

The Newtown Gardens, market and library areas would be improved. Of
particular importance in the transformation of the centre and in terms of
integration would be the three large modern retail units on the corner of
Newtown Gardens and Cherryfield Drive (block ON). The detailed design is
intended to bring forward clean, modern retail units suitable for important
retailers who favour such a prominent location. Having attractive retailers in
that location is one of the keys to the integration of the northern and
southern part of the scheme – shoppers will be drawn across Cherryfield
Drive from the south to visit this set of units within Newtown Gardens,
within sight of the entrance to St Chad’s Parade.

5.6.14

As to the crossing of Cherryfield Drive itself, the scheme would enable a
more inviting descent from the higher level of Newtown Gardens, drawing
shoppers through that area. The traffic flow on Cherryfield Drive will not,
with suitable controls, act as a barrier to pedestrians. Importantly, there
will be a direct line of sight from the moment a shopper emerges at the
eastern end of St Chad’s Parade to the heart of the southern retail area.

5.6.15

From Newtown Gardens one will be able to see the new units on the library
site (near at hand), and new retail units stretching in two new directions to
the south, end stopped by the Tesco store, units in building K, and the
Stadium. Whilst some have felt uneasy about the landscaped open car park
space to the south of Cherryfield Drive, one important townscape function
that it plays is to increase the immediacy of visual connections between,
and thereby integration of, the shops to the south of Cherryfield Drive and
those to the north.
The form of development south of Cherryfield Drive

5.6.16

There is no doubt expressed by any party at the inquiry that the form of the
development has been designed to provide a very high quality Tesco
scheme 146 , and a layout that will create a retail environment that will attract
national and regional retailers of the sort which are not currently in Kirkby.
There is no suggestion that it will not succeed as a retail centre.

5.6.17

The civic square has not been the subject of any adverse comment in the
course of the application. It lies to the south of Cherryfield Drive, and the
role it plays in creating an identifiable ‘place’ within the town has passed
without much comment. Its positive effect on the townscape of Kirkby
should not be underestimated. It will largely screen the useful but
utilitarian car parking and servicing structures to its south from public view.
It will also form the southern part of a large public space, running from the
bus station in the west to the crossing from Newtown Gardens in the east.
The effect of the improvements in this area will in due course no doubt be
felt in the unit shops to the north of the civic square.
Car Parking

5.6.18

The proposal would provide the expanded Kirkby town centre with a total of
over 3,500 spaces. That would be in accordance with parking standards and

146

CABE accepts that the economic and commercial aspects of the proposals have been carefully considered: see
letters at Appx 2 TEV/P/3. It obviously follows from the views of Liverpool City Council and the Combined Authorities
that they agree that the retail layout south of Cherryfield Drive would attract the national and regional retailers that
are needed to create the step change in Kirkby.
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would be provided in quantities and locations that are attractive to potential
retail tenants as confirmed by Mr Black. It would potentially be feasible to
reduce the number of parking spaces in the future, once the proposals have
been built, let and succeeded. To that end the applicant is content for the
Secretary of State to consider the draft wording of a condition aimed at
147
reviewing parking numbers after a certain period .
5.6.19

The car parking has been disposed in several locations across the site,
associated with different components of the proposal:
i) Tesco would have a dedicated car parking area positioned largely
underneath the store. This arrangement maximises the use of the site
in this area, reduces the distances to be traveled with very heavy loads
of shopping and breaks up the overall amount of car parking by
designing it, in effect, as part of the building.
ii) There is a multi-storey car park proposed for use during matches, but
which would also be used as additional shopper parking. The car park
has been carefully located to minimise its visual impact on the scheme
as a whole 148 .
iii) Car parking for a limited number of cars is provided at the front of the
stadium, accessed from Valley Road.
iv) Coach parking is divided into two locations, south and south west of the
stadium.

5.6.20

The amount and location of car parking is a central component of the
design. It is more important at this stage of Kirkby’s regeneration to have
surface level car parking in sufficient quantity and quality to attract
sceptical retailers, than to follow the (very general) guidance in Planning for
Town Centres 149 . There has been no challenge to the evidence before the
inquiry that this form of car parking is what retailers require in order to
commit to Kirkby as a destination.

5.6.21

In order to apply the guidance properly, one should read it as a whole, and
in that context, the guidance on the relationship between buildings and the
151
aims as
public realm 150 is fully complied with. The guidance on parking
much to maximise the development potential of land as it does to avoid
“detracting from the overall appearance” of a town centre. In this case the
surface level car parking has been designed specifically to ensure the
developability of the area to the south of Cherryfield Drive.

5.6.22

In any event, it is not a fair reading of Planning for Town Centres to infer
that surface level parking is always and necessarily a negative design
feature. The guidance speaks only in terms of what is “likely”, and in the
case of the development proposals, the commercial imperative underlying
the car parking coincides with the design imperative to ensure good visual
connectivity between the stores in the area to the south of Cherryfield Drive
and Newtown Gardens, and between the stadium and the rest of the town

147

As Mr Davis said, the longer-term masterplan vision for the site includes the potential, for instance, for a block of
development in the northern part of the main car park south of Cherryfield Drive.
148
Inspector’s note- this is the decked car park block H.
149
Specifically, paragraphs 2.9-2.11.
150
Paragraph 2.4
151
Paragraph 2.9

Page 44

Report APP/V4305/V/08/1203375

centre. In this case, the larger grain and more open environment in that
location will assist in the overall legibility of the centre.
5.6.23

Finally, the details of the car parking area have been designed to a high
standard. It is divided into three main parts, with a central route with wide
pedestrian walkways and tree planting which marks the principal route
across the space on an east-west axis. The effect of the tree planting in an
area like this is more obvious from ground level rather than on plan; the
trees in this area as they mature will soften and break up the space to some
degree, without hampering the legibility of the space.

5.6.24

As a result, the car parking aspect of the design would not only achieve its
principal purposes (providing sufficient good quality spaces in association
with the new units) but would assist in the way the space would function for
those using it – including underpinning the clear relationship between the
key attractors in the south and the town centre area to the north of
Cherryfield Drive.
CABE

5.6.25

CABE’s two letters in response to consultation by the applicant 152 make
points about the stadium and the masterplanning. Points about the stadium
are addressed in the next section, and points about the place-making of the
scheme and whether the proposals south of Cherryfield Drive are too much
like a retail park are covered above. What remains is a disparate series of
points made by CABE, none of which holds water.

5.6.26

CABE’s expressed view is that the proposals south of Cherryfield Drive are
(1) inflexible, (2) insufficiently aimed at attracting new residents to Kirkby,
(3) insufficiently ‘rich’ a mix, (4) lacking retail and residential around the
stadium, and (5) Tesco has not used its best practice in this case. It is
clear that the proposals north of Cherryfield Drive are welcomed by CABE
without any criticism.

5.6.27

As Mr Davis said, the answer to the first point is that the proposals are
flexible because they allow not just infill development in the northern part
of the main car parking area, but potentially also additional residential
development above retail in that location. The retail area is relatively simply
laid out for the reasons explained earlier, and this does not rule out a
variety of changes in the future. CABE did not sufficiently take into account
the long term nature of the development and that the masterplan is only
the first phase of a vision for Kirkby. The plan has the ability to adapt as
Kirkby becomes a recognised destination and demand for units increases.
The additional demand will feed into the whole town centre 153 .

5.6.28

CABE’s second point relates to additional housing. Housing is provided in a
logical location in the south of the application site, adjacent to Whinberry
Drive. There is no policy requirement for further housing in Kirkby.

5.6.29

The third point is linked – by ‘rich’ one assumes CABE meant either further
land uses and/or a more concentrated form of development. There is no

152
153

21 June 2007 and 13 March 2008, contained in TEV/P/3 Appendix 2.
Mr Davis’ proof TEV/P/3 para 3.10
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requirement for any further land uses in the town centre not provided by
these proposals; the form of development has been addressed already.
5.6.30

Fourth, Mr Davis explained that retail and some housing had been
envisaged near the stadium at an early stage of the masterplanning
process. It was dropped for a number of understandable reasons: the retail
blocked off views of, and access to, the stadium; it made car parking more
difficult to dispose in the area between the stadium and the Tesco store;
and there was no demand for further housing in the form of apartments.
Housing closer to the stadium 154 obviously also brings its own amenity
issues. Finally, whilst Tesco has brought forward housing above its stores
elsewhere, there is no location with the same blend of constraints as this
one.

5.6.31

For these reasons, the Secretary of State should give very little if any
weight to the CABE criticisms of the scheme, which simply fail to do justice
to the detailed work that has taken place during the masterplanning
process.
Individual components:
The Stadium

5.6.32

The stadium is intended to provide for 50,000 spectators 155 and all the high
quality facilities that are required for a modern, functional Premiership
football club. Its design stems from the usual balance between spatial
masterplanning issues, functionality and the detailed external treatment of
the building.

5.6.33

The overall spatial requirements of the stadium are relatively well
established, and the Masterplanning document illustrates why the location
finally chosen for the stadium is the optimum location on the site 156 . The
location allows for a suitably prominent face to be presented to Valley Road.
It also allows the Stadium to form a visual cornerstone to the town centre
expansion to the south of Cherryfield Drive, without assuming too dominant
a role in views from the town centre.

5.6.34

It is also well located for transportation without being stationed in an
isolated location serviced solely by dedicated facilities such as the kind of
huge surface level car parks familiar from stadia sites in the USA. It does
not sit directly on top of the town centre bus station.

5.6.35

Mr Keirle explained the merits of the proposed stadium in design terms. In
conjunction with Mr Elstone and Mr Potts, he also explained why the
existing stadium at Goodison Park is sub-standard and incapable of being
improved by the degree necessary to bring it up to necessary standard.

154

A building which CABE described as a “megastructure”.
The design is capable of expansion by an additional 10,000 spectator seats by infilling the four corners above the
lower level, but that would require a fresh planning application and its merits are strictly irrelevant to the
consideration of the current application. Contrary to the suggestion put to Mr Keirle by KRAG, there is no intention
to expand to 70,000 seats as part of a World Cup bid.
156
Mr Davis said that the removal of Kirkby Community College would have provided a better location within the
general area to the south of Cherryfield Drive, but that land is not available and the location as eventually chosen
has most of the same benefits.
155
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5.6.36

KEIOC in particular seek to explore matters relating to the alternatives to
the stadium proposal, for instance expansion or alteration of EFC’s current
ground. However, it is important to register that the failings of Goodison
Park have a tangential relationship – at best - to issues before the inquiry,
because any redevelopment at Goodison Park is not before the inquiry.
Furthermore, there is no substantive evidence before the inquiry that
suggests that any alternative site in a preferred location is available 157 . In
the light of those points these submissions deal relatively briefly with
matters concerning Goodison Park and other sites.

5.6.37

Goodison Park is agreed by all 158 to be in need of very significant work to
improve to a suitable level, and that would require, as Mr Keirle shows in
his evidence, a much larger site than EFC possess at Goodison Park. Mr
Keirle’s evidence deals with the question of potential changes to Goodison
Park and the surrounding land 159 . The matter has been exhaustively
explored by the club over the past ten years, including a review by Mr
Keirle’s firm in July 2008 on the basis of the funding available for this
project. There is no credible evidence that a stadium of the kind that EFC
160
needs can be provided at or near Goodison Park . It is clear from Mr
Elstone’s evidence that had it been feasible to stay at or near the current
site, EFC would have done so.

5.6.38

However, the points raised by others in relation to the potential at Goodison
Park and alternative sites are all but irrelevant to the proper consideration
of the application. Turning to what is before the Secretary of State, the
merits of the stadium design are relatively clear. As Mr Keirle explained, it
would be a striking, landmark building, which will deliver excellent facilities
161
and the best spectator experience in the Premiership 162 , without
for EFC
compromising the intensity of the match experience 163 .

157

Mr Burchnall (XX) accepted that through three separate exercises with Liverpool FC, LCC has accepted that there
is no alternative site within the City boundary for a 50,000-seater stadium. He also confirmed that the Bestway Loop
site was not part of the LCC case as an alternative, and that there are “significant challenges” in physical terms in
bringing forward a stadium on that site.
158
Mr Burchnall (XX) accepted that LCC’s view is that the stadium is substandard. Even KEOIC agrees that what
needs to be done to improve the situation is very significant. For instance, Mr Skempton (XX of Mr Keirle) agreed
with Mr Keirle’s assessment that watching football in the Archibald Leach designed stands at Goodison Park is a
“truly horrible experience”. Mr Elstone explained how a significant number of seats at the stadium have restricted
views of the crucial area of the pitch.
159
TEV/P/10, pages 14-21.
160
For instance, Mr Keirle (XX by KEIOC) accepted that EFC could extend the Park End Stand to get to a total
capacity of 49,000 seats, but that would leave a huge number of them in the Goodison Road and Gwladys Street
stands, which would not be a reasonable outcome for an outlay of between £52 - £74 million.
161
Mr Keirle was asked by Mr Sauvain QC whether the high quality finishes and fittings in the stadium could be
reduced in cost by reducing the quality; he said that perhaps £5-6M could be saved by reducing that quality to a
minimum but the club would have to work hard to make such savings and that they would be a “relatively small
proportion” of the costs of the stadium. There is no justification (planning or otherwise) advanced by LCC as to why
less good internal quality should be sought. Mr McVicar’s evidence was a baffling excursus into some aspects of
stadium design and costings but he is not an expert in any of those matters and given that LCC’s case takes no issue
with any aspect of the stadium component of the scheme, that evidence is all but irrelevant and does not assist the
Secretary of State to reach a conclusion on what is proposed.
162
Its concourse, hospitality, seating and visibility standards will be better than most stadia in the premiership,
including the City of Manchester Stadium and the Emirates (Arsenal’s recently completed stadium). See the detailed
evidence of Mr Keirle at pages 41-44 of TEV/P/10, none of which has been controverted.
163
As Mr Keirle said (XC, XX) the stadium has been designed in an orthogonal arrangement with 4 separate stands
to reflect the traditional arrangement (e.g. that at Goodison); the seating is not elliptical along the long sides but
perpendicular to the pitch, which allows the traditional proximity to the pitch rather than the set back that one has at
bowl-like stadia like the Emirates; and the absence of a roof so that the noise stays inside the ground and exits (in
the main) through the space over the pitch, like at Goodison.
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5.6.39

The stadium’s functionality has not been the subject of substantive
criticism. None of the facilities it would include has been suggested to be
inappropriate or excessive, and Mr Keirle confirmed that in terms of its
function, there have been no compromises in the design. It has been
agreed with KMBC that it is reasonable to use the Green Book edition
current at the date of the application when assessing the project for
Building Regulation purposes, but in any event there is little difference
between the two in physical terms 164 and the Green Book is not mandatory
but advisory.

5.6.40

How the building will function is a central part of its design credentials –
PPS1 itself makes it clear that buildings must be fit for purpose and work for
165
those who will use them . A Premiership football stadium is a highly
unusual and technically complex structure, the primary function of which is
exercised only 30 times a year, but which brings with it the need to cater
effectively for a significant number of people. There is no supportable
suggestion before the inquiry that the proposed stadium does not fully meet
the brief given to its designers or would not in that respect represent
excellent design.

5.6.41

The second CABE consultation letter
contains a number of criticisms of
the stadium design which, as Mr Keirle said, betray some fundamental
misunderstandings about the subject. The implication is that to procure a
stadium through a “Design and Build” method is to accept a lower quality
result. To be fair, the CABE letters do not expressly say that the
procurement method has led to poor design in this case, and the point
remains a generalised one. However, Mr Keirle pointed out that the muchpraised Emirates Stadium, the Millennium Stadium in Cardiff and the new
Wembley Stadium are all Design and Build schemes. Little weight should be
attached to the general assertion that a particular form of procurement
leads to poor design. In any event, in this case, the contractors, Barr, have
very considerable stadium design experience and Mr Keirle’s specialist
architectural practice, KSS, has also had input into the design.

5.6.42

The flavour of the CABE objection to Design and Build can be gauged by the
reference in the first CABE letter to the Herzog and de Meuron design for a
new Portsmouth FC stadium. That practice has an international reputation
and is given as an example of high quality. It is notable that the reference
has disappeared from the repeat of that paragraph in the second CABE
letter, presumably because the Herzog and de Meuron scheme has
disappeared from the Portsmouth project because it is far too expensive!
This illustrates that design quality needs to be judged on a case by case,
practicable basis, rather than by reference to labels or reputations.

166

164

As Mr Keirle said, the stadium will comply with all but a handful of Green Book 5th edition (October 2008)
guidelines. Those can be met by adapting certain procedures (e.g. marshalling in the concourse) rather than by
physical changes to the building. In effect therefore there would be full operational compliance with the principles of
the latest Green Book.
165
See PPS1. The design guidance given to Inspectors by PINS (Inspectors’ Handbook chapter PT12) also makes this
point at paragraph 6, identifying two simple design questions which are both central: “Will it look good? Will it work
for the people who will wish to use it?”.
166
13 March 2008, see TEV/P/3 pages 31-34. The first CABE letter is also attached to Mr Davis’ evidence at pages
27-30. In relation to the stadium it makes a couple of points which, with one exception, are repeated in the second
CABE letter. They are therefore dealt with in this section of these submissions. The difference is the reference to the
Herzog & De Meuron design for the stadium at Portsmouth, for which see above.
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5.6.43

CABE’s other criticisms of the stadium design are equally unfounded. It is
simply untrue that the design has proceeded without “a clear understanding
of the space required for managing large crowds converging on the
stadium”. The podium has been specifically designed with the safety
standards in mind, and as Mr Keirle and Mr Ellis said, the pedestrian
approaches along Everton Walk, Valley Road, the coach park and from the
retail area are all large and clear enough for there to be a clear line of sight
for spectators. There is no sense in which the spectators would be forced to
“drift across the car parks”. The capacity of those areas has not been
shown to be sub-standard.

5.6.44

Mr Keirle pointed to the “TV shot” location towards the stadium from
Everton Walk. CABE are of the view that the pedestrian approaches
“meander” from the railway station, which is not correct – the route is fairly
direct and the stadium will be visible for much of the way down Kirkby Row.

5.6.45

CABE’s final point of criticism relates to the use on non match days, but it is
clear that the panels responsible for the two letters had not grasped that
the stadium has been designed for use throughout the year, and will indeed
accommodate the range of uses suggested 167 . The stadium would also be
used for a variety of non-match events, as Mr Keirle and Mr Elstone
indicated. It would cater well for the delivery of Everton in the Community
activities, other community activities, EFC’s daily business, and other
commercial activities associated with the stadium and EFC’s commercial
partners. Things would be going on there every day. That would ensure
that, despite its primary function being restricted to a fraction of the year,
its secondary functions would give life to the building and its surroundings
(particularly the comings and goings to its main doors on the external
concourse) and would add to the vitality of that corner of the application
site.

5.6.46

For these reasons, the CABE letters do not raise valid criticisms of the
stadium design. Before turning to the external appearance of the stadium, it
is particularly notable that neither CABE letter alleges that there is anything
wrong with the external appearance of the stadium.

5.6.47

The building’s primary scale is self-evidently much larger than other
buildings in the immediate vicinity 168 . That is a function of its different
purpose, and the need for a 50,000-seater stadium’s envelope to be large
enough to allow safe access and egress for supporters. However, the
manner in which its scale and mass are articulated has not led to any
particular criticism of the building’s design, nor are its mass or height too
great for the location proposed. Plainly, the building will be a significant
visual feature in the locality, especially when seen from the retail area to
the south of Cherryfield Drive, and from Valley Road, but the spaces onto
which it faces in those directions are substantial and the stadium would not
therefore be perceived as oppressive.

5.6.48

In his evidence, Mr Keirle explained the surface materials proposed to be
used in the stadium. They would mark out the building as EFC’s ground, but

167

E.g., the links with local schools and for conference facilities.
Although it will be recalled that Mr Davis (XX) made the point that the local area more generally includes a
number of very significant storage and distribution buildings.
168
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apart from the club’s signature blue, would rely on a relatively neutral
palette of colours. It will be striking and bring an immediacy to the place,
particularly in closer views from the retail area and Valley Road; this is part
of the way the scheme seeks to re-make Kirkby as a place, and as an
exciting, well-designed location full of retail and leisure attractors which are
currently absent.
5.6.49

The area around the stadium has been designed first and foremost as a safe
area for the use of 50,000 spectators. That has imposed restrictions on the
number and location of vertical features, including trees. However, as Mr
Keirle explained, there is ample opportunity for planting in some areas, and
the hard surfacing itself would be decorated. There is no need for the area
to appear utilitarian on non match-days.

5.6.50

As for the area between the Stadium and Valley Road, there would be a
levels difference of between four and ten metres from the podium to the
brook. However, in most places new planting would screen and soften the
retaining walls of the podium. There is a pinch point on the south west
corner of the stadium where the retaining wall would be visible, but again,
much will depend on the final surface treatment, additional surface
landscaping, and lighting at night. It will plainly be a different, harder and
more urban aspect than that which is currently seen from Valley Road, but
it will be an exciting one, which with careful control of the final details has
the potential to be very attractive.

5.6.51

The design of the stadium overall is not simply a question of mitigating
what is a very large building. Mr. Davis has explained how the building’s
placement holds the key to how it will be perceived, forming the
cornerstone to the development south of Cherryfield Drive, and announcing
the urban centre of Kirkby from afar as well as on Valley Road. The building
and its associated outdoor spaces form part of the larger scale grain that
has been designed for this part of the town centre. Most of all, there is
something distinctive, and emotionally involving, about a football stadium,
more so when it has been designed not as an interruption in an urban area
(such as the current out-grown site at Goodison Park) but as an integral
part of the town centre.
The Tesco store and retail units

5.6.52

Mr Davis explains in his evidence 169 how the retail units would appear. They
will be clean, modern units with a predominantly glazed front elevation, and
an overall palette of materials that will bind them together with the Tesco
store.

5.6.53

The Tesco store, as the drawings and photomontages show, is a one-off
store. It has a projecting box overhanging the entrance which provides a
strong architectural feature centred on the vista from the Newtown Gardens
area to the store. There will be activity at ground level as well as visible at
first floor level.

169

TEV/P/3, page 18 paragraph 4.12
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5.6.54

The spaces linking the unit shops and the Tesco store are wide (over 5m in
depth from the shops to the edge of footway 170 ) and, in the main, covered.
They are angled away from the open space formed by the new development
south of Cherryfield Drive, the western run leading towards views of the
Stadium, the eastern towards the front of the Tesco store. The spaces are
functionally appropriate and well-designed to create an interesting retail
environment.
Housing area

5.6.55

To the west of the Grange estate, a new area of housing is proposed, in
outline at present. No criticisms have been made of the location in principle
of this group of houses, or the likelihood of good design forthcoming at the
detailed stage. The amenity of the houses nearest the retail area would be
protected by the acoustic bund and fencing as described in Mr Poulson’s
evidence 171 .
Sustainability

5.6.56

A key part of sustainable design is the flexibility and longevity of the
design; Mr Davis explained how the masterplan allows for changes over
time to the layout of the scheme, including the potential infilling of parts of
the southern retail area car park, and the northern area car park to the
south of County Road. The units themselves are flexible and modern.

5.6.57

The buildings will, in addition to compliance with the requirements of the
Building Regulations, be governed by Tesco’s own standards of sustainable
design. These aim for sustainable use of materials and energy efficiency and
the Secretary of State can be confident that high standards will be achieved
in this respect.
Conclusion on design

5.6.58

The proposals represent good design which is apt for the principal
objectives of regenerating Kirkby town centre, creating a landmark stadium
integrated with the retail core of the centre, and improving the quality and
range of retail and civic buildings in the town. Bearing in mind the visual
and functional connections across Cherryfield Drive reaching from the
stadium and Tesco store to Newtown Gardens, it is glib to allege that the
proposals are more akin to a retail park. The design aims for a different
and more complex objective, which is radically to overhaul the attraction of
Kirkby as a destination, whilst injecting new life into the existing area north
of Cherryfield Drive. That objective would be achieved by the proposals
before the Secretary of State.

5.7

Transport & Highways
(d) Whether the application promotes sustainable transport choices
and reduces the need to travel by private transport as identified in
PPG13: Transport;

170
Care needs to be taken over the masterplan which show the footway overhung by the canopy of the stores, and
which slightly under-represents the available width of the footway.
171
TEV/P/11 and Appendices
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(f) The relationship between the development to the south of
Cherryfield Drive and the existing Kirkby Town Centre…
(g) Whether any permission which may be granted should be
subject to any conditions, and if so the form they should take.
General points
5.7.1

The proposals would be absorbed without difficulty into the highway network
and would, through a combination of existing, improved and new facilities,
promote sustainable transport choices. They would also reduce the need to
travel by private transport. The key points, in summary, are these:
i) There is no substantive highways evidence brought to bear by any
objector to the scheme which suggests that the proposals would
harm the free flow of traffic or the use of public transport by those
not seeking to access the proposed retail or other facilities.
ii) The authorities variously charged with considering transportation
matters (namely the Highways Agency, the highways authority,
Merseytravel, Network Rail and the Police Service) are all content
with the proposals. There is no suggestion from any such body that
the proposals will fail to deliver sustainable development.
iii)The retail and other town centre facilities are well served by
existing public transport in the form of rail, bus and taxi. That
provision will be bolstered by substantial capital investment in the
rail and bus facilities, including a remodelled bus station in the
centre of Kirkby within easy walking distance of the facilities 172 .
iv) The parking proposed for the development complies with PPG13
and local standards.

5.7.2

It is virtually impossible in a conurbation the size of Liverpool to refine down
to science the actual travel distances currently and proposed, but Mr Ellis
goes as far as he can 173 . Inevitably the approach is redolent with
qualification 174 and - “…is not an accurate tool as individuals’ reasons for
travel vary greatly…” The result of his approach is that the conclusion
remains that “…overall the proposed retail elements of the development will
be neutral with respect to reducing the need to travel by car…” 175 . As a
matter of judgement – and ultimately it has to be - the conclusion is invited
that Mr. Ellis has got it right. A useful test is to ask what will happen if
Kirkby does not have enhanced shopping. Shoppers will continue to travel
away and many will be in cars. Over time the car travel can be expected to
increase contrary to the ambition of PPG13 whereas Mr Ellis says in effect it
can be kept static. The decision is advised also by the somewhat
revolutionary approach to travel to the stadium where perhaps uniquely for a
football stadium emphasis is made on public transport and the reduction of
travel by car over what currently occurs at Goodison Park.

5.7.3

The stadium transport plan is comprehensive and has been approved in
principle by the various transport authorities. The Travel Plan and S106

172
173
174
175

For a list of the Public Transport improvements proposed, see section 5, CD1.5.16 (April 2008),
see his amended work TEV/INQ/44.
TEV/A/4 para 7.16
ibid 7.21.
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obligation will ensure that the facilities necessary to promote sustainable
travel to the matches is delivered. The mode share predicted for rail, bus and
taxi is achievable, and the transport strategy will represent a step change in
the sustainable travel options for Everton fans 176 .
5.7.4

5.7.5

In transport terms, there is no reason why those visiting that part of the
proposals south of Cherryfield Drive would be deterred from visiting the area
to the north in the town centre. The town centre including its expansion
south of Cherryfield Drive is all within an easy walk or circuit. The
infrastructure for pedestrian movement will be improved, and the
improvements to parking provision in the north of the existing town centre
will ensure that the parking is as attractive in that location as in the south of
the area 177 .
The applicant’s submissions on highways and transportation are set out in
the following order:
• The highway effects of the proposals
• The existing and proposed public transport provision
• The stadium travel plan
Highway effects

5.7.6

There has been no substantive challenge to the Transport Assessment in
relation to the effect of the proposals on the highway network. Mr Ellis
noted that the HA is the relevant authority for the motorways in the area
(the M57 directly to the west and the M58 further to the north). These
roads generally operate well within their capacity but at peak times some
congestion is experienced. The local road network, including the A580,
performs in a similar way.

5.7.7

The effects of the proposals on the network have been modelled using the
usual array of software 178 . The result demonstrated that the network was
capable of working safely within capacity for both non-stadium traffic and
cumulatively including the stadium traffic 179 in the horizon year of 2021. It
will be recalled 180 that the results were produced on the basis of a
considerably larger development than is proposed now and therefore
represent a robust assessment. As a result of analysis of the position in
consultation with the highways authorities, a package of improvement
measures is promoted as part of the proposals 181 .

5.7.8

Some congestion will inevitably result from the match day traffic, as Mr Ellis
accepted. His view is that the scale of that disruption, its limited duration,

176

The relevant S106 provisions and the content of relevant draft conditions is summarised below in the course of
these submissions and therefore there is no separate section dealing with S106 and conditions.
177
See further submissions relating to the design of the crossing between Newtown Gardens and the new retail area
within the Design section of these submissions, and see further draft condition 114 controlling the design of that
crossing and adjacent area. The submissions on highways and transportation do not therefore deal further with the
crossing between the two areas.
178
See TEV/P/4 paragraphs 2.33-2.39, pages 12-14.
179
See Technical Note 1, April 2008 (CD 1.5.17) dealing with junction assessments and improvements associated
with the stadium flows as requested by the highways authorities. See also CD1.5.16 section 2.
180
See TEV/P/4 paragraph 2.37 page 13.
181
For the package: see CD1.5.13 (both on site and off site). All the highway improvements have been subject to a
Stage 1 Safety Audit. For the delivery of those changes: see s.106 obligation Schedule 1 Part 1 clause 1.5, and draft
conditions 106-109.
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and the management regime for controlling it are such that it would not
cause an unacceptable degree of inconvenience for residents of Kirkby
uninvolved in the matches 182 . That is a conclusion with which the relevant
highways authorities agree and no evidence was presented to inquiry to
indicate otherwise 183 .
Public transport provision
5.7.9

The proposed development lies within and next to the town centre of a
Post-war “new” town, and is therefore already provided with good
accessibility by a range of public transport. The railway station is 1km away
from the town centre, and a few hundred metres further from the centre of
the proposed development south of Cherryfield Drive. Its services are well
used and frequent along the line to Liverpool Central. The bus station is
located within the application site, and there are many stops along
Cherryfield Drive 184 . The large number of buses provides an important
means of travel for many in Kirkby.

5.7.10

Bus connections exist between the rail stations at Prescot and Huyton and
the town centre of Kirkby 185 . This evidence also illustrates how accessible by
public transport the town centres of Prescot and Huyton are to Kirkby, using
the motorway as a public transport corridor. The town centre and the
application site are well connected to residential areas by footways.

5.7.11

The overall point on public transport provision is that in the context of
existing good public transport, a significant upgrade is proposed 186 . The
stadium travel plan plays a major role in the delivery of an improved
system, but in many cases there will be benefit to those seeking to access
the town centre for retail and other purposes.

5.7.12

With the S106 obligation comes the establishment of a powerful group of
stakeholders in the town’s transportation system. The Transport Forum 187
will guide the establishment and operation of the Travel Plan for the
development. The Travel Plan will be a flexible document but one with the
ability radically to recast the kind of transportation management seen in the
town at the moment. It will include, in addition to the Stadium (Match Day)
Travel Plan, documents dealing with non-event days at the Stadium, other
events at the Stadium and Tesco is bound 188 to agree with the Council a
Town Centre Travel Plan. Tesco will also be bound to pay to the Council the
Travel Plan Contribution 189 .

182
See CD1.5.16 section 4, which explains how any disruption to scheduled bus services on a match day due to the
temporary closure of Whitefield Drive can be avoided by allowing those services to route through the bus park (see
paragraph 4.4-4.6 and Figure 4.1).
183
Mr Harrison sought to investigate whether alternative schemes of roundabouts and re-alignments at the Bewley
Drive/Valley Road junction were possible, but as Mr Ellis (XX) indicated, such alternatives are unnecessary and would
increase rather than diminish the effect of the scheme on the local area.
184
See TEV/A/4, Appendix 13.
185
See TEV/A/5, Appendix 5 for the relative locations of these stations and the bus timings.
186
See CD 1.5.16 pages 19-20 (Transport Forum, Travel Plan, railway station improvements, a study into further use
of rail, improvements to the bus station, Signage Fund, road improvements, Local Road Improvement Fund, Match
Day Parking Fund, and Park and Ride).
187
Schedule 1, clause 1.2 of the s.106 obligation.
188
S.106 obligation, Schedule 1, clause 1.3
189
S.106 obligation, Schedule 1, clause 1.4 (purposes) and clause 2 (definition - £150,000).
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5.7.13

Furthermore, the retail units cannot be opened to the public until the Coordinator of the Town Centre Travel Plan is in place 190 , and the Stadium
cannot be opened unless either the railway station improvement scheme
has been implemented or that all relevant contributions to the railway
improvement have been paid and an alternative temporary solution to
accommodate 3,800 visitors has been put in place 191 .

5.7.14

The public transport and pedestrian connections for the development will
therefore be good, in line with PPG13 192 , PPS6 193 the RSS for the North
West 194 and the UDP 195 . The line of Merseytram is reserved through the
site and although this is not required in order to ensure good public
transport connections, it is a potential future addition to the comprehensive
public transport coverage for the application site 196 .
P

Stadium Travel Plan
General
5.7.15

The stadium on match days generates a significant amount of travel and
therefore specific additional measures have been developed to address
these events. The objective of the Stadium Match Day Travel Plan is to
balance the efficient movement of 50,000 people, the encouragement to
use public transport, the protection of the amenity of local residents, and
the fact that the events are regular but infrequent. There is a framework
for the Travel Plan 197 which is to be the subject of further discussion and
refinement if planning permission is granted 198 . The projected 199 mode
share for the stadium is 200 : car 55%, 30% bus/coach, 9% train, 3% taxi,
2.5% walk, and 0.5% cycle.

5.7.16

The Travel Plan is an integral part of the stadium project and is
underpinned by the provisions of the S106 obligation. It brings together all
the key players needed to ensure that the projected mode share for the
stadium is achieved, as described earlier in these submissions, and its
provisions are comprehensive 201 :
• The Stadium Travel Plan Forum must be established before the
occupation of the stadium 202 .

190

S.106 obligation, Schedule 1, clause 1.3.2.
S.106 obligation, Schedule 1, clause 1.6.1.
192
Paragraphs 6, 23, 26, 32 and 37. See Mr Ellis’ evidence, TEV/P/4, pages 37-44.
193
Paragraphs 1.3, 1.4, 2.6 and 3.24-27. See Mr Ellis’ evidence, TEV/P/4, pages 30-36.
194
CD 2.2(a) paragraphs 70, Policy RT2 (which includes the requirement that “major development should be located
where there is good access to public transport, backed by effective provision for pedestrians and cyclists to minimise
the need to travel by private car.”), Policy RT9.
195
CD 3.1, Policies S4, T5, T6, T8 and T9. See TEV/P/4 pages 27-29.
196
See CD 3.1 Policy S4 and TEV/P/4, paragraphs 5.3-5.4.
197
CD 1.5.18.
198
S.106 obligation, Schedule 2, Part 2, clause 1.2.1.
199
Not simply a target but an estimate, as Mr Ellis confirmed to the Inspector.
200
See CD1.5.11 (Addendum TA for the stadium), page 1, Table 1.1. As Mr Ellis confirmed in evidence, the reason
for the change from 45% mode share for the car to 55% was the acceptance of the views in particular of KMBC
officers, who felt that there was likely to be a greater number of Park and Walk (counted as car use) than previously
thought and therefore a greater car mode share.
201
See note prepared for Inquiry on stadium travel measures TEV/INQ/30.
202
S.106 obligation, Schedule 1 Part 2 clause 1.2.2.
191
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•

•

5.7.17

There will be a Stadium Travel Plan Co-ordinator, and a Stadium
Match-day Travel Plan the potential scope for which is set out in the
S106 obligation 203 .
There will be a severe penalty for non-compliance with the Travel Plan,
as set out in the S106 obligation:
(1) If, upon review of the effectiveness of the Stadium Travel Plan at
the end of any football season post the Second Season after the
opening of the Stadium 204 , the Travel Plan has been judged
ineffective 205 during that period, the stadium capacity shall be
reduced in accordance with the terms of the S106 206 .
(2) The reductions are incremental and begin with a reduction of 5,000
seats. They then drop by another 2,250 seats on further breaches
in seasons 3 and 4, to a maximum capacity of 40,000 207 .
These measures are tied to a breach of both the Stadium Travel Plan terms
and the modal share target 208 . Breaches would have an immediate and
detrimental effect on the gate receipts received by EFC and there is a clear
commercial imperative for the club to ensure compliance with the terms of
the Stadium Travel Plan. The system proposed is relatively simple and the
Secretary of State can be confident that it will achieve the aim of ensuring
an excellent choice of public transport options on match days, in line with
policy at all levels 209 .
Pedestrians and cyclists

5.7.18

A reasonable number of pedestrian trips 210 would be made to and from the
stadium, given the number of Kirkby residents who are Everton
supporters 211 . There are sufficient footways for them to access the
stadium, from all quadrants. Cycling is estimated to contribute modestly 212 ,
although there is a commitment to provide 250 cycle parking spaces to
serve the development as a whole 213 .
Rail

203

S.106 obligation, Schedule 1 Part 2, clause 1.2.1.
The system proposed in the s.106 envisages a bedding-down period of 2 seasons, during which the Forum, the
Club and the Council will meet to review the effectiveness of the Travel Plan, measuring that by reference both to the
implementation of the Travel Plan measures and the achievement or otherwise of the modal share target: s.106,
Schedule 1 Part 2 clause 1.5.1.
205
This is tightly defined as a failure either to implement the Stadium Match Day Travel Plan “during the whole of the
season just completed or (where there has been compliance during that season, the Travel Plan has not been
implemented during the period beginning on the day following compliance and the end of the season” – i.e., any
default is covered.
206
S106 obligation, Schedule 1 Part 2 clause 1.5.2 and Schedule 9.
207
S106 obligation, Schedule 9. The Council retain discretion to vary the penalty (for instance if the default is very
minor, the full initial 5,000 capacity reduction might not be necessary to remedy the default.
208
S106 Schedule 1 Part 2 clause 1.5.2.
209
Although overlapping with PPS1 and PPG13, the provision of PPG17, paragraphs 13, 20, 21 and 22 are
particularly relevant to the new stadium. There would be compliance with these aspects of the policy: see TEV/P/4
pages 45-50.
210
I.e., trips the principal mode of which is by foot.
211
The number of trips is estimated at 1250 (2.5% of 50,000) or 1,190 (2.5% of 47,500): see CD1.5.11. Table 1.1
and Table 6.1 page 20 respectively. The reasoning behind the pedestrian and cycle mode shares is at paragraphs
11.15-17 of CD1.5.11, which was not challenged in the evidence.
212
CD1.5.11 Table 1.1.
213
The relevance of that provision in relation to the stadium is (see draft condition 110) that the provision is tied to
the delivery of the stadium.
204
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5.7.19

Rail is an important mode for the stadium use. Mr Ellis accepted that the
railway station imposes a constraint on the number of supporters who might
travel by train, because it is the terminus 214 . He noted however that there
may well have to be an adjustment of the timetable 215 on match days 216 ,
and one should therefore be cautious about the final numbers who might be
able to travel by train. However, this inquiry is not the place to seek
commitments to large-scale revisions to the rail network. They are not
“opportunities” which arise in the context of these proposals, but general
matters to be raised with Merseytravel and Network Rail in the years
ahead 217 .

5.7.20

4,000 are estimated to be able to use the train, on the basis of six carriage
trains at 15 minute intervals to and from Kirkby on matchdays 218 . The
operator Merseytravel and Network Rail both agree that this is a realistic
and achievable target, subject to the works being carried out to Kirkby
station. Detailed discussions have been held in relation to those works,
which have been designed and costed. EFC is committed to delivering
those works before the opening of the stadium 219 . The works include a new
platform, an improvement to the existing platform, new crossing facilities,
canopies to protect travelers from the rain, and new toilets. These
improvements are not necessary in order to support the retail aspects of the
development, but since they are permanently available they will benefit the
travelling public in general, thereby increasing the attractiveness of rail
travel in the town 220 .

5.7.21

The train station is easily reached from the Stadium. Mr Ellis explained how
it is expected 221 that most of those using the railway station will leave in the
hour after the final whistle blows in the game 222 . For most supporters, it
will be a 10-15 minute walk. It is obviously true that in inclement weather,
supporters are likely to get wet on the walk, and to some extent they may
get wet whilst queuing at the station, but that is hardly unusual for football

214
He also accepted that in terms of frequency of service, etc, the availability of rail to serve Goodison Park was
better than that at Kirkby (XX KEIOC); however, the car share is over 70% at Goodison, so there is an anti-rail habit
deeply ingrained in the visitation patterns to Goodison Park. However, given that the existing stadium has no
enforceable travel plan and there is no programme of improvements for the stations which serve it, very little weight
should attach to this comparison anyway.
215
But not, at least in the short term, the line itself, as Mr Ellis explained in XX to Mr Gittens of KRAG. There is
provision in the s.106 obligation for a study into rail improvement, but there is unlikely in the foreseeable future to
be a respectable business case for the kind of infrastructure improvements that seemed to interest KRAG and Mr
Harrison.
216
For instance, to allow an extra service to be slotted in (Mr Ellis XX Harrison).
217
The theme of an “opportunity lost” with rail emerged from many of KRAG, KEIOC and Mr Harrison’s questions on
rail to Mr Ellis. The proposals have been designed with a significant rail upgrade to cater for the stadium. There is no
financial or planning justification for any further contributions to the rail network.
218
TEV/P/4 page 11, paragraph 2.25.
219
The s.106 makes provision for an alternative provision if for unforeseen reasons the works to the station have not
been completed in time. However, there is no expectation that will be the case and there has been no suggestion
that such a state of affairs is likely to occur for any reason. The provision is a safety net insisted on by KMBC.
220
Mr Ellis noted (XX Mr Sauvain QC) that there are excellent rail connections to and from Liverpool City Centre; the
very good rail connections across the city region to and from Kirkby can be seen in Figure 11.3 in CD 1.5.11.
221
Mr Ellis XX KEIOC: the expectation about fans arriving at the station is based not only on years of experience but
empirical data about fans leaving other stadia.
222
Mr Ellis explained that some supporters would leave early, some would remain longer in the area of the stadium
after the game (for instance some of the corporate hospitality guests might be expected to wait a little longer); there
will be variation, as he said, as between games depending on the time of the week (in the evening games, the
expectation being that fans will wish to get away more promptly, including those with hospitality tickets) and what
has happened during the game.
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fans. Whilst the point was identified 223 , it was not said that the 4,000
estimate was unreliable because of the possibility of inclement weather. As
Mr Ellis said from his experience as a football supporter, getting wet and
cold on the odd occasion is not something unexpected and would not deter
the supporters from making use of what would be a very convenient and
reliable mode of transport to the match 224 .
5.7.22

The station would be marshaled to ensure safety and maximum efficiency
for supporters travelling away from the game 225 . There would be no need
for such measures before a game because the arrival profile of fans is more
extended when compared to that on departure 226 .

5.7.23

Some objectors were concerned about the expression “crush loading” of the
trains. Mr Ellis explained that this does not mean that the passengers
would be crushed. The trains would be very busy, with passengers standing
in relatively close proximity to one another, but no more than that 227 . The
train operator has not raised an objection to that proposal.
Bus and coach travel

5.7.24

Bus travel will be an important component of the stadium travel plan. The
bus mode share is estimated at 18% 228 , which equates to 8,500 spectators,
who will need some 109 buses to ferry them away in the hour after the final
whistle 229 . Mr Ellis has demonstrated how that number of buses and
spectators can successfully be managed in the time and space available.
There is no plausible suggestion that this system is unworkable 230 and both
the bus operators and the highways authority are content with it.

5.7.25

Some questions were asked at the inquiry about the ability of local bus
operators to meet the service numbers required for match days; it was also
suggested that the kind of buses that would be laid on might be older than
otherwise employed in the area and consequently more damaging to the
environment in Kirkby. There is no reliable evidence to justify those
concerns. Both the main bus operators in the region have, independently,
confirmed that they could service the demand 231 , and as Mr Ellis said, it is
in the interests of EFC to ensure that through contractual arrangements the

223

In XX of Mr Ellis by KEIOC. There was no suggestion, however, that the estimate of fans using the station was
wrong because of the probability that on occasion they might get wet.
224
It is also a mode of transport which enables the fans to have a drink or drinks around the game, which is often an
integral part of the match day experience.
225
This has already been the subject of extensive discussions between EFC, Merseyrail and the Police. Mr Ellis gives
examples of how supporters are marshalled at similar events in his Appendices 10 (one of the two stations serving
Sunderland’s Stadium of Light ground) and 11 (Aintree Station during the Grand National Meeting). As Mr Ellis said,
these are intended to illustrate the kind of systems that are used for marshalling people after events such as these
at railway stations.
226
Mr Ellis XX KEIOC.
227
Mr Harrison asked Mr Ellis about the national rail “overcrowding” standards, which would be exceeded on the
match day trains. As Mr Ellis said, those standards are not relevant here because they are national standards for
commuter trains, i.e., journeys undertaken to and from work throughout the rush hour on a daily basis, not
relatively short one way journeys which would not happen on 340 of the days of the year.
228
CD 1.5.11 Table 1.1; see also paragraph 10.2.
229
CD 1.5.11 paragraph 10.3 explains how this is calculated, based on a negotiated change from a loading of 80
spectators per vehicle to 60, as Mr Ellis explained (XX KEIOC).
230
Mr Ellis made it clear that there would be a very significant space for spectators to queue whilst waiting for the
buses at the Westvale bus park (which can be seen on Figure 5.1, page 14 of CD1.5.11). The full description of the
proposed system of working and revised physical layout can be seen at pages 12-19 of CD1.5.11.
231
TEV/A/4 Appendix 6.
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quality of the bus service is high 232 . The evidence proffered by KEIOC 233 is
unreliable because it does not come from those at the bus companies with
responsibility for assessing the feasibility of the proposed stadium bus
arrangements 234 .
5.7.26

The coach park next to the stadium has been designed for around 115
coaches, carrying about 5,700 spectators 235 . No queries were raised at the
inquiry about the procedure which is proposed to be adopted in running this
facility 236 , with which Merseyside Police and the highway authority agree.
Taxis

5.7.27

The updated stadium mode share estimate for taxis is 3% 237 . This was
grounded in consultation with a private hire taxi firm based in Kirkby 238 ,
with a fleet of just under 250 cars. The total number of taxis required for a
match day is 180, so plainly there is no capacity problem even on the
current availability. Mr Ellis indicated that the location for a matchday cab
rank 239 has not yet been selected, but he favoured somewhere near County
Road 240 . In any event, this small but important contributor to sustainable
travel is feasible at the levels estimated in the TA 241 .

5.7.28

Park and ride facilities will be an integral part of the new system, permitting
supporters to park outside Kirkby and board a shuttle bus to the Stadium
bus park. These will operate from 3 hours before the start of the game and
terminate 2 hours after the final whistle 242 . The locations of these sites are
not fixed, but the Transport Assessment identified potential Park & Ride
sites with a capacity of about 10,000 spaces 243 . These sites will vary over
the years that the stadium and its transport plan is in operation, but the
important point for present purposes is that there has been no doubt cast at
the inquiry on the ability of EFC to bring forward the relevant Park & Ride
sites in time for the delivery of the stadium.

5.7.29

Park and Walk facilities are also likely to be provided within walking
distance of the stadium; some will be managed by EFC, some by third
parties, as is currently the case at Goodison Park 244 . The Council in its role
as Local Education Authority has confirmed its unwillingness to allow school
sites to be used for this purpose, but notwithstanding that, the work
undertaken by Mr Ellis and his team shows that ample opportunities will

232
Ellis XX KEIOC. If the bus service is of insufficient quality, the danger is that fewer spectators will use it. That in
turn affects the modal share as assessed at the season’s end, and would lead to further costly revisions to the Travel
Plan.
233
KEIOC/INQ/13, Q4 on the supplementary list of questions.
234
Indeed, it was elicited by a potentially misleading set of letters and appears not to have taken into account the
exercise that was undertaken in consultation with the applicant and reflected in the letters in TEV/A/4 Appx 6.
235
CD1.5.11 page 5.
236
CD1.5.11 page 5-9.
237
Compared to 5% at Goodison Park according to the Travel Survey carried out there: see CD1.5.11 paragraph
11.11, page 58.
238
CD 1.5.11 paragraph 11.9 and Appendix B (Acorn Cars).
239
There is no need for a permanent cab rank for a use that would only occur some 30 times a year, see CD 1.5.11
paragraph 11.10 page 58.
240
An alternative possible location is the South Parade car park illustrated on Figure 11.2 of CD 1.5.11, page 61.
241
It was put to Mr Ellis by KEIOC that
242
Mr Ellis’ evidence TEV/P/4 also notes that pre-booking of these buses, including with the match ticket, will be
available, probably through the provisions of the travel plan.
243
The transport strategy requires 3,300: TEV/P/4, paragraph 3.29, page 20.
244
See CD1.5.11., pages 45-48, and Figure 9.1.
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exist for this form of parking 245 . There is a natural catchment area of up to
40 minutes walking time from this type of facility 246 . There is some
potential for provision to be made in the industrial estate to the east of the
town.
Disruption in the area

247

5.7.30

The exact extent of the closure of Valley Road, and whether this will occur
before a match as well as after one, will be decided at a later stage. It is
also something which the Police will decide on a match-by-match basis,
rather than by imposing an inflexible system on the road for all match
events. Variable Message Signage (“VMS”) will warn other road users of the
extent of the closure proposed on that occasion.

5.7.31

The bus park lies to the west of Valley Road, and detailed consideration has
been given to the closure and crossing of that road and Whitefield Drive 248 .
The highway authority and the Police will decide exactly how to manage the
crowds in these locations and the extent to which the roads are closed, but
they have been given information which demonstrates that Valley Road
could be kept open even after a match if that were felt to be appropriate 249 .

5.7.32

The protection of parking areas in the town through the introduction of a
Controlled Parking Zone will also be an important part of the strategy 250 .
Whether it is necessary for the CPZ to run into the nearest part of Sefton’s
area or not 251 , the CPZ is a typical form of parking control around
Premiership football stadia 252 and as Mr Ellis said 253 , there is no reason to
suspect that it will not succeed in Kirkby.

5.7.33

As Mr Ellis said, if once consultation has been undertaken, the Council
decides for a period not to introduce the CPZ, then that will no doubt be
because of objections from locals who have prioritised the absence of
further controls over protection from additional parking in their streets on
the 30-odd matchdays in the year 254 ; however, the Council as highway
authority has a duty to ensure safe roads, and if there were to be any
potential safety issue, this would no doubt weigh heavily in the balance on
any review of the CPZ.

245

NB, of course, that this mode of travel is counted as car travel in the assessment of mode share, because the car
is the main mode of travel for the trip.
246
See Figure 9.1, CD1.5.11.
247
During the operation of the Stadium. The Travel Plan for the construction phase is covered separately, by the
requirement to draft, agree, implement and abide by, the working of the Construction Transport Forum: s.106
obligation, Schedule 1, clause 1.1.
248
CD 1.5.15, 2nd Addendum to TA Vol 7 Crown Movement, entitled Valley Road/Whitefield Drive Crossings (March
2008).
249
CD 1.5.15, page 6.
250
The payment of CPZ establishment and administration costs are secured through the s.106 obligation: Schedule 1
Part 2, clause 1.10.
251
It is not possible to determine whether it would or not until the work has been done to identify the balance of
considerations involved there – Mr Ellis’ view has always been that due to the illegible routes from that area towards
Kirkby town centre, matchday parking in that area is very unlikely.
252
There is one at Goodison Park (see TEV/A/4, Appx 8) and the new Anfield (Liverpool FC stadium) will also involve
an extensive CPZ area in the vicinity (see TEV/P/4, paragraph 3.11 page 16).
253
A view expressed to the Inspector, based on considerable personal experience of setting up and running CPZ
schemes.
254
The residents will not reject the CPZ because of additional financial burdens, because as Mr Sapiro made clear for
the Council, there will be no payment required for a parking permit under any Match day CPZ scheme.
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5.7.34

There is an obligation to agree a Signage Strategy 255 which will cover not
just the VMS on the motorways but also signs on the A580, and signs of a
permanent and temporary nature on other roads in and around Kirkby 256 .

5.7.35

A match day at the new stadium will require a carefully-managed and coordinated effort to ensure that the Travel Plan measures are all in
operation. It would be unrealistic to say that everything will proceed at
100% efficiency from day 1, but there is no indication from the evidence at
the inquiry that the detail and flexibility of the system is insufficient to
ensure its success. Match days are rare but habitual, and patterns are very
quickly established by spectators and service providers alike. The system
devised by Mr Ellis’ team and EFC in consultation with the relevant
organisations has led to a comprehensive set of agreements with the
highways authorities, which all support the grant of planning permission for
the scheme. The transport sections of the S106 obligation are also
underpinned by a comprehensive set of conditions dealing with highways
and transportation matters. These measures all build upon the town centre
location of the facilities to ensure that they will be served by sustainable
modes of transport and contribute to the achievement of objectives in
transportation policy at all levels.

5.7.36

In conclusion this is an exceptional and sustainable transportation solution.
Not only is the site well located for access to major highway routes but also
for railway and bus station. It is as close to the town as is practicable in
compliance with the ambition of PPG 17. Added to those is the stringent
requirement to deliver significant modal shift with the sanction of restriction
on stadium capacity if it is not delivered. That is a new approach to football
stadium access and is to be commended.

5.8

Phasing

5.8.1

The overall Master Plan is designed to ensure that the development north
and south of Cherryfield Drive would operate as a single entity amounting
to a new town centre with all the necessary constituent parts and elements
to enable it to become a vital and viable centre.

5.8.2

The timing is thus 257 :
a. Phase 1A: achieves demolition of Kirkby baths, within 10 weeks of
planning permission; contribution of £0.25m to improvements to the Kirkby
market; landscaping improvements to the perimeter of the town centre;
upgrading of the public realm in Cherryfield Drive, including the bus
stations; both landscaping improvements to be done within the first
planting season after planning permission; food and drink, financial and
professional services and retail units (Blocks OV and OT) will have reserved
matters application submitted within 6 months of approval and shall
commence to be constructed within 6 months of reserved matters approval
with completion to be achieved within 18 months therefrom; the leisure unit
(Block OQ) will be marketed on the effective date and the process of
construction is triggered from the date of securing a leaseholder.

255
256
257

Ref to final version of 106
CD 1.5.16, section 3 sets out the details of that strategy.
See Francis TEV/P/1 para 17.11 et seq. and S106 Schedule 4.
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b. Phase 1B is a limited phase to secure the development of 11 residential
units on the car park of All Saints School if it is necessary to replace those
houses which will have to be demolished prior to the trading of any retail
unit south of Cherryfield Drive so that the latter has a link through to the
town centre. The demolition of any residential units in Eagles Court and
Spicer Grove will depend on the acquisition of the land by Tesco or KMBC.
c. Phase 1C delivers the majority of the new retail development south of
Cherryfield Drive as well as the remaining residential units (if required);
replacement coach parking; 5-a-side pitches for the leisure centre; Food
and Drink units OC and OD and associated parking; two accesses to
Cherryfield Drive; stadium decked car park; and bus park on the western
side of Valley Road. This Phase can only be commenced when All Saints
School is acquired and transferred to the applicant following its planned
closure, and there are minor interests also to be assembled. The transfer of
ownership of the school site to KMBC is contractually agreed.
d. Phase 2A is integral to the successful connection south and north of
Cherryfield Drive. It amounts to the final elements of the car park and the
link to Cherryfield Drive. Its delivery is dependant on the acquisition of all
the existing land uses, including Spicer Grove and Eagles Court 258 . The
S106 states that the foodstore is not to be occupied until these units have
been demolished and the link established.
e. Phase 2B includes the new 3 storey civic building to replace the KMBC
civic facilities – offices, library, and One Stop Shop. The provision as shown
on the illustrative plans depends on acquisition as outlined above; and
construction would be by the Council using resources from the sale of land
within the application site 259 . Construction of the 3 comparison units in
Block F and 8 units in block M will take place in this phase 260 . This will
transform both sides of Cherryfield Drive into a vital and viable shopping
street, with the new civic heart creating the hub of town centre activity.
f. Phase 3A allows the former library to be redeveloped for 3 shops in
block ON, with the applicant required to submit an application for reserved
matters approval within 12 months of the grant of planning permission and
to commence the development within 3 months of vacant possession or 6
months from the approval of reserved matters, whichever is the later.
g. Phase 3B addresses the site of the former Baths, Civic facilities and
Kirkby Suite. The site will be marketed and when a leaseholder secured, an
application for reserved matters must be submitted, with development
commencing within 6 months of approval.
h. Phase 4 involves the area to the north of St Chad’s parade and Blocks
OR, OS and OP at the location of the former Asda. It is proposed that retail
would be constructed with an improved public realm. The site will be

258
Inspector’s note: at the close of the inquiry, the residential units were not in the ownership or control of either the
applicant or KMBC.
259
SOCG/General/1 p15-16
260
Inspector’s note: there is no requirement in Schedule 4 of the S106 Agreement for blocks F and M to be
constructed.
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marketed and when occupiers are secured, an application for reserved
matters must be submitted within 6 months 261 .
5.8.3

Phase 4 is the final piece of the jigsaw. Whilst there is no formal
requirement for its delivery, that is neither necessary nor appropriate. With
a scheme of this scale there are inevitably elements that are the final parts
which have to remain unspecified in detail at the end of the development
time scale which the applicant hopes will be short. There is an urgency to
amortise the investment and full development out must be an end to that.
The applicant is confident that the preceding phases will be so successful
that Phase 4 will be stimulated early, as the result of the proposed
marketing.

5.9

Open Space
Whether the application has fully taken into consideration the
requirements of PPG17: Planning for Open Space, Sport and
Recreation, with particular regard to the loss of open space and
playing fields;

5.9.1

PPG 17 262 states that stadia “which will accommodate large numbers of
spectators, or which will also function as a facility for community based
sports and recreation, should only be granted when they are located in an
area with good access to public transport”. To achieve public transport
accessibility any stadium is probably going to have to be located in or next
to a town. It is also a reasonable prospect that open space may have to be
used for such large space users if Government advice is to be followed 263 .

5.9.2

Part of the site is allocated as Urban Greenspace which is in two categories:
around 7.81 ha 264 of outdoor sports facilities (such as playing pitches), and
11.37ha 265 of amenity greenspace.

5.9.3

KRUDP OS 4 seeks to protect existing playing pitches and other formal
sporting facilities, subject to criteria. The proposals involve the loss of
vacant land at the former Kirkby stadium formerly used as a Multi Use
Games Area (MUGA); 2 artificial sport pitches associated with the newly
constructed Kirkby leisure centre; a former but now disused running track
associated with the All Saints High School; and two grass football pitches
again used in connection with the All Saints High School.

5.9.4

The MUGA has been replaced already elsewhere in Kirkby and is not a live
issue for this debate and indeed the development of the site is expressly
promoted in the KRUDP 266 .
P

5.9.5

261
262
263
264
265
266

The Kirkby leisure centre football pitches will be relocated to the south of
the existing centre and their timely re-provision will be achieved via the
S106 agreement.

There is no requirement in Schedule 4 of the S106 for Blocks OR, OS, and OP to be constructed.
CD 7.1.13 para 22.
i.e. Liverpool FC and Stanley Park.
TEV/P/1 para 16.5
TEV/P/1 para 16.4
Policy H4.
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5.9.6

The fate of the running track is tied with the education policy of KMBC.
Two, rather than three, Learning Centres are required now in Kirkby and as
a consequence All Saints School is to close in December 2009. The
replacement running track will be provided at the proposed Brookfield
Learning Centre which is nearby and will also be a sports college. The
provision is not therefore part of the scheme proposals.

5.9.7

The grass football pitches are for All Saints use and not formally available
for general public use, so given the school is to be closed in any event; it is
not a primary issue. Nevertheless KMBC consider that there is a current
deficit of sports pitches and accordingly these two pitches should be
replaced elsewhere. Two suitable sites have been identified at Charlotte’s
Pagsy and Copthorne Walk. Each site is capable of accommodating one
senior football pitch and KMBC is working up the planning process to deliver
them, funded by the applicant’s contribution through the S106. In the
exercise of balance it is submitted the replacements are appropriate and
consistent with planning policy 267 . Sport England agrees 268 .

5.9.8

The remaining issue to be addressed under this heading is the 11.37 ha of
existing amenity greenspace. It is agreed that 269 policy OS3 applies
identifying a surplus of 14.39 ha in Substantial Residential Area 6 (SRA6)
within which the site lies. The agreed position is that the surplus of amenity
space in SRA6 exceeds that which would be developed. There is compliance
with policy OS3.

5.9.9

Policy OS2 requires consideration of the environmental impacts of
developing open land. In this case some 18.89 hectares of the site is
considered by the Council to be Greenfield. Some of this land has
environmental merit and the development does to some extent conflict with
the policy. However, the rough grassed area south of Eagles Court and the
school playing fields do not. Furthermore, there is scope to improve what
remains east of Valley Road and this is secured by the S106. It is accepted
that pedestrian linkages through the site will change from a walk through
open space to one through development but on balance, given the benefits,
it is an acceptable consequence.

5.10

Residential Amenity
Sunlight and daylight

5.10.1

One of the constraints that informed the positioning of the stadium is the
need to avoid unnecessary impacts on the daylight and sunlight received by
residential properties in the area. Following the changes made amongst
others to the acoustic bund, the Sunlight and Daylight Report 270 was revised
to ensure that the scheme’s effects were properly assessed.

5.10.2

The Sunlight and Daylight Report reaches the following conclusions. First,
the scheme will cause negligible residual effects on daylight, with the
majority of existing surrounding residential accommodation continuing to
receive daylight levels that meet or exceed the BRE guidelines. Six houses

267
268
269
270

KRUDP OS4 (d) and (e)
CD 3.30.
SOCG/General/1
CD 10.1.7a
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and the (windowless) southern façade of the Kirkby Community College
would be left with values below the guide levels, but of those five are
borderline. There would be a noticeable attenuation of daylight in those
properties but it would be wrong to describe it as anything other than a
marginal effect.
5.10.3

Second, the scheme’s effect on sunlight 271 is also limited. All relevant
properties would continue to receive at least 25% of annual sunlit hours.
Whilst some facades would experience a diminution greater than 20% of its
current sunlight, the BRE guidance indicates that overall the properties pass
the guidelines. As the report notes, a few properties in Whinberry Drive
and Tithe Barn Lane would notice an effect on the sunlit areas, but none to
the extent that the BRE guidance suggests that permission should be
withheld.

5.10.4

The third measure of effect is overshadowing of outdoor areas. The
assessment 272 indicates that all existing residential units would pass the
BRE guidance. One of the proposed residential units has been assessed as
a borderline fail; plainly that is a minor matter, given the fact that it is a
relatively small issue and new residents would be able to exercise choice in
whether to occupy the house.

5.10.5

Fourth, the cumulative effects are represented graphically 273 to show how
very few properties are affected. That is a testament to the careful placing
of what is unavoidably a substantial structure, but it is also due to the size
of the site and the separation afforded by open space and Valley Road. As
a result, there is no sense in which, according to the relevant technical
guidance, permission should be withheld on the basis of the scheme’s effect
on daylight, sunlight or overshadowing.
Air Quality 274

5.10.6

The impact of the proposed development on air quality is considered in the
EA 275 . The assessment focuses on vehicle exhaust pollutants (NO2),
particulate matter (PM10), and construction dust, and it covers both the
construction and operational phases. A baseline survey indicates that the
2004 background concentration of NO2 at Kirkby is approximately 21 µg m3
. The 2004 background concentration of PM10 is approximately 20.4 µg m3
. Taking account of improved engine efficiency and cleaner fuels, it is
anticipated there will be a general reduction in these concentrations in
future years. Nevertheless, there are a significant number of sensitive
receptors in close vicinity to the site boundary – especially those dwellings
to the south and east.

5.10.7

During the construction period it is anticipated that increases in traffic using
the roads serving the site would range between 1 and 9.5%. A 10 %
increase is generally considered to be the threshold for significance in terms

271

CD 10.1.7a [section 6, page 9]
CD10.1.7a section 6.3
273
CD10.1.7a page 13 Figure 8.0.1
274
Inspector’s note: this sub-section is not covered in the closing statement, but is included to summarise the
applicant’s evidence as set out in the EA CD1.3.2(i)
275
CD 1.3.2 (i)
272
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of air quality. The largest increase would be along the western part of
Bewley Drive leading to Valley Road.
5.10.8

As far as dust control is concerned, it is anticipated that control procedures
would be put in place before development commences and these would be
incorporated in the Construction Code of Practice required by condition.

5.10.9

The operational impact of the development was assessed for 2011 and
2021. For concentrations of NO2, increases of between 0.12 and 4.63% are
predicted for 2011. In 2021, predicted increases range from 0.01 to
3.85%. For concentrations of PM10, the equivalent increases range from
0.02 to 0.61% in 2011, and 0.01 to 0.47% in 2021. In each case the
magnitude of the projected impact is judged to fall between negligible and
small at the identified receptors.

5.10.10 Nevertheless, exceedances for the NO2 objective 276 are predicted on Valley
Road towards the M57 and at the Valley Road/Bewley Drive junction. In
view of this, additional work was carried out in relation to the western end
of Bewley Drive 277 . This showed a change of medium impact magnitude on
the south side of Bewley Drive close to its junction with Shakespeare
Avenue, with NO2 increases of up to 12.9% in 2011 and up to 11.5% in
2021. Although these increases appear large in comparison with those
recorded in the preceding paragraph, concentrations fall rapidly with
distance from the road and no exceedences for the annual average NO2
objective are predicted for either year.
Noise
5.10.11 The impact of the proposed development on noise is considered in the EA,
together with Technical Appendices, which latterly reflect scheme changes
and queries. The subject is considered under 5 sub-headings: construction
noise; construction vibration; stadium noise; service yard noise; and access
road noise. Evidence was given to the inquiry to deal with questions raised
by the Inspectors and by the Grange Residents 278 , and that takes into
account the revisions to acoustic information in the December 2008
Addendum to the EA 279 .
5.10.12 The key existing noise sources in the area of the site are derived from the
local traffic routes, and fall within the criteria of Noise Exposure Category B
in PPG24: Planning and Noise. In relation to construction noise,
measurements were taken for receptors on Whinberry Drive and other
nearby noise sensitive receptors. The reasonable worst case was assessed
by assuming that concurrent construction operations took place in the
closest construction phase areas to any particular receptor; furthermore,
the effect of mitigation measures such as the proposed earth bunding was
not included.
5.10.13 Even without mitigation, construction noise levels are likely to fall below the
75dBA assessment criterion adopted from Advisory Leaflet 72, Noise Control

276

277
278
279

The objectives are cited in paragraph 25 and Table 2 of The Air Quality Strategy for England, Scotland, Wales
and
Northern Ireland (DEFRA 2007).
CD 1.3.6
TEV/P/11 and Appendices
CD10.1.7
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on Building Sites 280 . They are also in all but a couple of instances below
70dBA. The 75dBA criterion is a reasonable one to use in these
circumstances, given the proximity of the receptors to major roads and the
town centre.
5.10.14 Taking into account the effect of the intended construction noise mitigation,
the evidence indicates that there would be temporary impacts on a small
number of properties in the Grange, ranging from minor and moderate in
significance. Proposed conditions will give the Council control over
construction noise levels at the boundaries of the site. There is therefore no
reason to judge that there will be unacceptable construction noise impacts
on any residential property.
5.10.15 It is recognised in the EA that the scheme has the potential to generate
significant ground borne vibration levels for ground consolidation works and
piling in the vicinity of the proposed stadium. It is expected the former
would last 8 weeks, and the latter 12 weeks. Any impact would therefore
be short term and temporary with levels being well below those associated
with the onset of cosmetic building damage. Dependent on the results of
initial test piling, an augured approach may be adopted for the piling works,
with reduced potential for vibration effects. Appropriate control measures
for ground borne vibration impacts would in any event be imposed through
the Construction Code of Practice.
5.10.16 Turning to the operational, or permanent, effects of the proposals, the
effects of the stadium noise are considered separately from noise arising on
the service road and site access road.
5.10.17 Dealing first with noise from a match at the new stadium: the noise of
cheering spectators during a game will of course be markedly louder than
the current ambient noise levels. That is an unavoidable consequence of a
land use which brings 50,000 people together for a form of leisure activity
of which noise and excitement is an integral part. However, it is easy to
overstate the effect of the stadium in noise terms.
5.10.18 The noise effects concerned will only occur for very short periods in the
course of the year. That is self evident, but just how transient they will be
in the lives of the local residents can be demonstrated from the evidence
before the inquiry 281 . The match noise will last for two hours on around 30
days in a year, in other words, on only 8% of days in the year 282 . More
specifically, the noise associated with a game would last for a total of 60 out
of 8,736 hours in the year (some 0.6%). The louder noises associated with
LaMax levels (home goals, penalty awards to the home side) last only
seconds and comprise an infinitesimal part of the year and the prevailing
residential noise environment (on the basis of even 10 such noise events in
a game lasting 3 seconds each – which is more and longer than would be
experienced in reality – the loud noise events would represent something
like 0.0009% of the year, i.e., something extremely rare indeed).

280

Table 18, December 2008 ES Addendum page 31.
TEV/INQ/33 – Everton FC Home Matches.
282
Inspector’s note: local residents pointed out that those days would be weekends afternoons and weekday
evenings – their leisure time.
281
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5.10.19 There is no specific guidance for the assessment on noise from sports
stadiums, so a criterion has been derived from noise assessment guidance
from other sources of a similar nature. These comprise: Advisory Leaflet
72: 1976: Noise Control on Buildings Sites; the Code of Practice on
Environmental Noise Control at Concerts 283 ; and Minerals Policy Statement
2: Controlling and Mitigating the Environmental Effects of Minerals
Extraction in England: Annex 2: Noise. The assessment criterion for noise
from stadium events has been selected as 75 dB(A)LAeq,T at the façade of the
relevant building. This reflects the variable, short term and intermittent
nature of the noise source. In relation to sport and recreational facilities,
this approach conforms with the requirement of PPG24 that the local
planning authority will have to take account of how frequently the noise will
be generated and how disturbing it will be, and balance the enjoyment of
the participants against the nuisance to other people. Partly open buildings
such as stadia may not be in frequent use 284 .
5.10.20 A baseline noise survey was undertaken at a capacity match at Goodison
Park and the data used in the preparation of predictions derived from
detailed noise modelling software. On this basis it is predicted that at the
closest sample receptor (27 Whinberry Drive) the match period noise level
would be 68.9 dB(A)LAeq.T. Equivalent predictions at 2 Shakespeare Way (to
the south) and 37 Tithe Barn Lane (to the west) are 60.2 dBA and 63.6 dBA
respectively. These levels would be within the criterion adopted, and, at
worst, a moderate noise impact is predicted 285 .
5.10.21 Against that background, the noise evidence in Mr Powlson’s proof and in
the ES Addendum 286 shows that the increase in noise levels would result in
levels at the relevant residential properties significantly below a reasonable
impact criterion. Table 23 287 shows that the nearest property (number 27
Whinberry Drive) would, in the absence of any mitigation, experience 68.9
dBA. That is below the 75dBA criterion chosen and obviously below 70dBA
also. No alternative measure or criterion has been suggested 288 . Given the
estimated noise impact (let alone its infrequency) there is no assessed need
for mitigation of that noise source for the surrounding residents, but in any
event, as Mr Powlson noted, for the residents in Whinberry Drive, stadium
noise would also be mitigated to some degree by the acoustic bund 289 albeit
the main attenuation is in the form of the stadium structure itself. The
bund is not intended primarily to address the noise from the use of the
stadium – the walls of the structure have that effect 290 .
5.10.22 Turning to noise from the proposed retail units, the main source of concern
related to noise from vehicles using the service road and yard for the five
retail units which comprise Block K and the first floor service area of the

283

CD 10.1.1
Paragraph 22, Annex 3, PPG24
285
Inspector’s note: Mr Powlson indicated in answer to a question from me that the closest residents could
experience increases in background noise levels of some 15 dBA over intervals in excess of 15 minutes.
286
CD10.1.6.
287
CD 10.1.6 page 39.
288
As Mr Powlson explains in his Appendix 3 (updated INSP/INQ/2) why the 75dBA criterion is a reasonable one to
use: see answers to questions 27 and 28.
289
There is no need to roof the stadium, which would in any event be a disproportionate response to the noise issue
and one which would have far reaching effects on the viability of the stadium: see TEV/INQ/31.
290
Powlson TEV/P/11 para 3.11. For the avoidance of confusion the CAD view in Mrs Pethard’s GRANGE/P/3
appendix 7 et seq do not show the screened upper tiers in the corners. See drawing CD 6.1.94
284
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Tesco store. It is intended that an earth bund would be constructed along
the southern edge of the application site. This would be both planted and
topped by a 2.1m acoustic fence. Taller acoustic fences would be erected
both towards the north-west corner of the Whinberry Drive houses and on
the southern side of the service ramp to the store. These would be 2.5m
and 4.3m in height respectively. Existing daytime and evening noise levels
to the rear of the houses are 49.1 dB LAeq.T and 46.2 dB LAeq.T respectively.
Predicted ambient noise levels are 49.3 dBA during the day and up to 46.6
dBA in the evening. There would thus be no impact from the noise level
increase.
5.10.23 There would be no deliveries during the night-time and that restriction will
be enforced by conditions 291 . The technical work is contained in the
Addendum to the Environmental Statement 292 . The absolute number of
HGV vehicles is in any event insubstantial at 8 passing by in an hour 293 .
5.10.24 The design, construction, security, landscaping and other effects of the
proposed acoustic bunding is covered in the evidence of Mr Powlson and the
various written responses that the applicant has produced to the Grange
residents’ and others’ questions. The Secretary of State can be confident
(1) that the bund has been carefully designed and positioned to afford the
necessary degree of protection to residential amenity in the Grange area,
and (2) that it does not bring with it any consequential problems of
overshadowing, instability or security. The bund will be controlled and
maintained along with the key services to the retail area, and its future as a
component of the overall layout is secured. The Council has a set of
controls over the mitigation proposed through the conditions which have
been discussed at the inquiry.
5.10.25 It is recognised that the environment will change for those living in the
Grange, and to some extent for those on the eastern side of the Tithe Barn
Lane housing off Valley Road. There will be several direct effects (visual and
acoustic) to get used to. Those effects may well be perceived by some to
be negative, but they will be the subject of substantial control by the
Council and mitigation by the developers. That part of the site near the
housing concerned comprises an extension to the town centre within the
heart of urban Kirkby. In such an area, policy tends towards concentration
of development for reasons of sustainability and best use of land. Towns
therefore tend to exhibit a greater degree of interaction between land uses,
including effects on residential amenity from other uses. That is no
different in Kirkby. Whilst change is always difficult to come to terms with,
these are factors which should be taken into account when assessing the
acceptability of the changes to living conditions around the application site.
5.10.26 The amenity of residents is a matter of importance which the inquiry has
been assiduous to examine. Quite properly KRAG, Grange Residents
Association and individuals have been offered and have taken the
opportunity fully to test the scheme at the inquiry and to seek further
elucidation. It has been the approach of the applicant (and KMBC) not to
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See proposed conditions 52, preventing the parking of lorries on the service road access to the north of
Whinberry Drive, and conditions 67-68 restricting the hours of delivery and servicing.
292
CD10.1.6.
293
CD 10.1.7 addendum ES A10 para 6.124
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cross-examine these witnesses other than to ask matters of elucidation 294 ,
not because the matters are agreed but because the useful course of
residents reducing their concerns into written questions has elicited answers
which have sought to tell the inquiry what is the applicant’s approach. It is
submitted that no question was unanswered. Commendation should
particularly be given to Mrs Pethard who has articulated his concerns in
detail, thereby stimulating the series of responses to his questions which
culminate in a clear picture of the issues for the Secretary of State.
5.10.27 This is a proposal to enlarge a town centre. The general consensus is that
there should be regeneration of the town in some form 295 . Any
enlargement will involve more visitation by people, cars, hgvs and lgvs;
there will be more buildings; there will be demolition and construction; the
buildings and streets will have to be lit and it is a feature that there are
perceived house value issues which are of great importance to residents.
But regeneration creates value through jobs and improved environs in the
medium term. A better place to live adds value to houses and there is no
reason to find different here. Albeit the concerns are understood, ultimately
they do not amount to planning issues.
5.10.28 The second headline element is the stadium which is an unusual
development although there are many examples of stadia in towns 296 . PPG
17’s requirement 297 is in effect to have stadia in towns because it is there
they are closest to public transport. It is initially an alien feature but soon
becomes an accepted landmark that is in essence a passive structure as it is
infrequently used to its full purpose. The day to day uses of conferences
and club activities will harmonise with the human scale of the town.
5.10.29 The football activity, (say) two hours either side of the actual match does
not take place on some 99.9% of the hours of the year. Home games in
the evening in the year 2007/8 took place on no more than 7 occasions.
The reality is much less than the perception. It is not the case that
children’s welfare is in some way compromised by the football stadium as is
suggested by some. Indeed as was put to Mrs Wharton 298 a notional school
class room would welcome an opportunity to go to a Premiership football
match in Kirkby. The evening noise events are very rare and, even if it was
a problem (which it will not be), it can be addressed by shutting the window
for the short duration.
5.10.30 The third parties at inquiry are not united against the proposal. One
resident has lived in the area for 54 years. he understands the town, its
people and its problems. he has a sanguine view of the issues as he works
in the community. he recognises the balance that has to be struck and is in
support. The secretary of KRISP grasped ‘the unprecedented and unlikely
to be repeated opportunity’ 299 .
5.10.31 Residents of Spicer Grove and Eagles Court will all be rehoused by their
Housing Associations as the product of this scheme if planning permission is

294
295
296
297
298
299

Nevertheless the applicant is criticised for not cross examining KRAG closing page 11. D35.
E.g. Grange/P/3 para 1.5
Newcastle – Skempton xx d 32.
CD 7.1.3 para
D 29
Evidence d 27 am.
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granted. The intention is to keep the community together. They will have
new accommodation. There are frequent meetings with the associations.
At the end of the day should the preference of a few prevail against the
benefit of having a new house alongside the huge public benefit of the
scheme? Furthermore the Kirkby Action Area under policy S4 contemplates
development in this location to deliver regeneration of the town centre 300 .
5.10.32 The concern of St. Chad’s traders whose leases may be required to achieve
the way through to Phase 4 is understood, but they are protected by the
Landlord and Tenant Act 1954 which gives protection either by provision of
appropriate alternative accommodation or compensation 301 .
5.10.33 Of the other interested parties, KCLD are not representative of the
residents of the Borough. KMBC are entitled to say they are, and there was
only one dissenting vote on the issue in the Planning Committee and the
other Members of the Liberal Democrat Party voted for it. Mr Smith’s
argument for a referendum is not a proper issue at the inquiry. The KCLD
survey claimed to be of 17,000 households, but identified that some 97.4%
of households were either not against the stadium proposal or indeed may
have been in support of it.
5.10.34 Similarly, KEIOC and Mr McDonald 302 are representative of very few 303 and
their approach is ill founded. It may be their objective is to keep Everton
within the confines of the City, but none seriously suggests that is a
planning issue. It may be also that they have issues with the operational
and financial management of EFC but again that is of no planning interest
whatsoever.
5.10.35 The advice of Mr Burchnall for LCC was that there is no planning basis to
keep EFC in the City. If his Councillors colluded in an approach to retain, it
was ill founded and unworthy 304 . It remains a matter of surprise that a
member of KEIOC, Mr Kelly, was afforded the privilege of addressing the
LCC planning committee on the Tesco application - a privilege accorded also
to the Leader of the Council and the Leader of the Opposition who were EFC
season ticket holders committed to seeking to prevent EFC from moving out
of the City. Doubly surprising when on the three occasions Liverpool FC
sought planning approval from LCC they had to do so on the basis of no
alternative sites justifying the invasion of historic Victorian Stanley Park.
LCC accepted there was none.
5.10.36 Mr Skempton’s promotion of ‘The Loop’ with the apparent support of some
Council Members was completely unjustified. His own HOK report gave him
no basis for it coming forward. The suspicion is reasonable that the
promotion of the Loop was no more than a device to muddy the waters at
the time of EFC’s ballot on Destination Kirkby.
5.11

Conditions and S106 Agreement

300

See Francis TEV/P/1 section 4.
TEV/INQ/41
302
D 31 pm. He claimed to speak for 100 who attended a meeting and declared their views by show of hands. No
agenda or resolution was disclosed at the time of his evidence.
303
Perhaps just 4. see xx D 32 am
304
Mr Burchnall found himself unable to support the sentiments expressed in the letter of 10th July 2008 in his
Appendix 1 : xx PC d22 am.
301
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g) Whether any permission which may be granted should be subject
to any conditions and, if so, the form they should take;
5.11.1

The list of conditions is comprehensive and has been generally agreed with
KMBC.

5.11.2

The certainty of construction of the stadium is provided through condition 305
and through the S106 agreement which requires through Schedule 4, the
phasing programme, “no retail development south of Cherryfield Drive to
open until the building structure, roof, external envelope and podium
structure of the stadium have been completed.”

5.11.3

The S106 covers a number of land ownerships and not all of the land is
within the ownership of Tesco and Everton at this stage. Therefore
alternative controls need to be put in place to ensure that the Agreement is
enforceable. The site can be broken down into sections as follows:

5.11.4

Land owned by Tesco: Tesco currently owns (through the Limited
Partnership) the property interests shown on plan 3 of the S106. These
interests are bound by the S106 agreement, and the obligations can be
enforced against those interests.

5.11.5

Land owned by Everton: Everton does not have a current land interest in
the site. However, it has entered into an agreement for lease in respect of
the land shown on plan 4. This interest can in theory be bound by the S106
agreement, but as the agreement for lease is conditional upon a number of
matters (not least of which is the acquisition of this land by Tesco from the
Council), binding such an interest is of limited effect. To deal with this, the
Agreement contains a confirmation in clause 2.3 that from such time as the
Club takes a formal interest in the site (i.e. a lease) that interest shall be
bound by the Agreement.

5.11.6

Land owned by KMBC: the majority of the remainder of the land is owned
by the Council, as shown on plan 1. The land will be transferred to Tesco
either through a sale agreement (in respect of the Phase 1 land shown on
plan 2), or option agreements (in respect of later phases). Clause 15.9 of
the Agreement provides that as soon as any part of this land is transferred
to Tesco, the Agreement shall attach to that land. By way of confirmation
of this, Tesco is required to enter into a supplemental deed applying the
terms of the Agreement to that newly acquired land.

5.11.7

Land owned by other parties: this includes the existing school site, land
south of Cherryfield Drive, and interests in the town centre. These other
parties are not a party to the S106 agreement.

5.11.8

The school site is owned by the Liverpool Roman Catholic Archdiocesan
Trustees Incorporated. However, an agreement has been entered into to
sell this land to the Council, subject only to the provision of alternative
educational facilities 306 . The Council is therefore in a position to control this
land, and ultimately to transfer it to Tesco. It will then fall within the
arrangements set out above.

305
306

Condition 11 TEV/KMBC/CONDITIONS/3
KMBC/INQ/31
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5.11.9

The land to the south of Cherryfield Drive is the site of a number of houses
and some commercial interests. Tesco is in negotiation with land owners to
acquire these interests, and is hopeful that those negotiations will be
fruitful. If it proves impossible to acquire those interests by negotiation, the
Council has resolved in principle to use compulsory purchase powers to
acquire these elements of the site.

5.11.10 Until such time as those interests are acquired by either the Council or
Tesco, it is true to say that they are not bound by the Agreement.
However, the interests are too small to effect any substantive
implementation of the development 307 , and therefore it is not necessary to
ensure that the obligations in the Agreement are binding upon landowners
in this area. In any event, a condition provides that no part of the retail
development south of Cherryfield Drive shall be open for trading and the
S106 provides that the foodstore is not occupied prior to the developers
obtaining vacant possession of all the residential properties and the nonresidential properties in the same area south of Cherryfield Drive. This will
ensure that both the link through from the south to the north and the land
for the new civic heart to Kirkby are secured.
5.11.11 There are also a number of occupational leases in the town centre which are
not bound by the Agreement, together with a limited number of freehold
interests (notably Barclaycard and Somerfield). No occupational leaseholder
could implement the development, as Tesco/ the Council control the
superior interests, and therefore these leaseholders do not need to be
bound by the Agreement. In relation to the freehold interests, these are
situated on parts of the site on which no development is proposed.
Accordingly these owners could not implement the development and
therefore could not trigger the need for any of the obligations contained in
the Agreement. For this reason these owners do not need to be bound.
5.11.12 The effect of the above is that the parties consider that all of the land which
it is necessary to control is sufficiently controlled, either through Tesco’s
existing land ownerships, or through ownership by the Council.
5.11.13 It should be noted that the obligations on one of the Tesco parties - Tesco
Stores Limited - are personal to Tesco Stores Limited and are not in the
true sense S106 obligations. This is because Tesco Stores Limited does not
have an interest in the site, and because the obligations to which it is
subject are obligations with which only the operator of the Tesco store could
comply. These obligations are therefore enforceable by the Council under
the usual contractual rules; they do not bind the land and the special
remedies offered by S106 are not available.
5.11.14 The document has been examined at the S106 session and speaks for itself
but the issues addressed include Transport, Travel Plans, Highway Works,
Public Transport, Public Realm, Kirkby Market, Public Open Space, Town
Centre Management, Local Employment, Phasing, Housing, Staff
Requirements, Air Quality, Job Guarantee Scheme, and Stadium Use and
Management. The combination of this with the conditions will create a

307

Inspector’s note: the acquisition of the residential areas south of Cherryfield Drive is necessary to the
implementation of the link from the new retail development south of Cherryfield Drive to the existing town centre,
and also for the provision of the new “civic heart” in Phase 2b.
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working relationship between KMBC, developer, operator and occupier
which will take forward the scheme in a balanced, supervised manner.
5.12

Conclusion

5.12.1

This scheme is set in an area of the North West where there is chronic
deprivation that has to be addressed. It comes forward at a time when few
are prepared to show commercial optimism in the private sector and still
fewer can raise funds to invest. A unique combination of an energetic and
visionary local authority KMBC; a football club who must move from
Victorian traditions of accommodation to the modern world for their
spectators and which has a management with the bold vision to see the
project through; and a commercial developer in Tesco which has the
financial ability and the commercial vision to bring the scheme forward
together with a number of other retailers in support.

5.12.2

The product will be the creation of in the region of 3,000 jobs, but that is by
no means the sum of it. Employment creates income which creates
expenditure which can be captured locally. The advantages of this
comparative affluence are many, not least for the recipient of the wage, in a
broad range of issues including lifestyle and health, but also for retailers
and services who can serve the new market.

5.12.3

Thus is created a spiral of improvement. That is achieved of course to the
disadvantage of some (not very many) who do not have shops and a
stadium near their houses currently. But both are not unexpected urban
features throughout the country and the implications for the residents here
are remarkably few once they are looked at in detail.

5.12.4

Alongside the retail improvement is the exciting presence of a new stadium
for EFC that will be the landmark to consolidate the new Kirkby in the
regional, national and international perception. Kirkby will be a town of
importance once the Secretary of State has addressed the issues facing the
town.

5.12.5

The Inspector is respectfully asked to report to the Secretary of State that
planning permission should be granted as a matter of extreme urgency.

6.

THE CASE FOR KNOWSLEY METROPOLITAN BOROUGH COUNCIL
The material points are:

6.1

Socio Economic Baseline

6.1.1

Sustainable development is not simply about land use planning. It engages
with a wider agenda related to spatial planning: see for example PPS1
paragraphs 4 and 5. In order to appreciate what that means in the Kirkby
context one must look at the socio-economic baseline.

6.1.2

Originally Kirkby had a target population of 77,000. That target was never
achieved. In 2006 the population of the town was 41,473. The Council’s
stabilisation strategy has stemmed the decline but the population of the
Borough as a whole continues to fall in the under 40s cohort: 92,900 in
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1992, 79,200 in 2007 308 . The significance is that this cohort represents the
younger more mobile and affluent groups within society.
6.1.3

In all the key indices Kirkby/Knowsley are significantly worse than
Merseyside, the North West and the UK. In particular it has lower economic
activity, higher levels of unemployment and worklessness, low levels of
education and training, lower life expectancy and worse health. In terms of
risk of worklessness there is a high dependency on manufacturing with 22%
jobs in manufacturing compared with 10% in Merseyside, 13% in the North
West and 11% in GB 309 .

6.1.4

The most dismal statistic is that 8 in 1,000 babies die in the first year
compared to 5 in 1,000 elsewhere in the UK. Three out of four children in
Kirkby live in impoverished households. Life expectancy is significantly
shorter 310 .

6.1.5

From the agreed Statistical Evidence Base 311 it will be seen that Kirkby and
North Liverpool are consistently worse when measured against the 5%
statistic in respect of Super Output Areas (SOA) 312 . Compared with the
other towns identified, including Bootle, Skelmersdale and St Helens, the
indices of deprivation across all measures are significantly worse in Kirkby.
For LCC, Mr Burchnall agreed that North Liverpool was showing some
instances of greater levels of deprivation but it is not a defined geographical
area. It falls within the administrative area of LCC whereby the areas are
sub-divided for development control purposes.

6.2

Kirkby Town Centre

6.2.1

Kirkby town centre is not performing in terms of meeting the shopping
needs of the resident population. There is substantial leakage of both
comparison and convenience goods expenditure to competing locations. The
NEMS survey demonstrates 313 that Kirkby retains:

•

Only 15% of comparison goods expenditure over its localised catchment
(NEMS Zones 1 and 2);

•

Only 46% of the convenience goods expenditure.

6.2.2

308
309
310
311
312
313
314

The town lost Asda in the late 1970s and its anchor foodstore has not been
replaced. The levels of leakage are a reflection of the extent to which more
affluent and mobile Kirkby residents travel away from the town centre to
shop in competing locations. Indicators which demonstrate a low and
declining level of performance include 314 :

•

The centre is down 32 places in the Management Horizons Index since
2000/01

•

Few comparison goods multiples and those present are very much skewed
towards the lower end and discount part of the market;

KMBC/INQ/9 Table 1.1/Appendix 2
Ibid 7.2.5(V)/7.
KMBC/P/1 3.7/7
SOCECON/Joint/1
The 5% figure appears at page 8 of the summary item 7 in the Regional Economic Strategy CD2.7.
KMBC/INQ/9 para 2.7/8
Ibid para 2.8/9

Page 75

Report APP/V4305/V/08/1203375

•

There is an absence of a major food superstore;

•

There is limited food and drink offer to support an evening economy;

•

There is a lack of commercial leisure facilities;

•

There is low quality public realm;

•

There are significant levels of vacant floor space.

6.2.3

These factors pull together to result in what Mr Holliss describes as a
“vicious cycle of decline”. That consists of an underperforming town centre
contributing to the loss through migration of the more affluent and
educated residents thereby exacerbating through lack of available
expenditure the ability to improve the town centre retail offer.

6.3

Regeneration Impacts

6.3.1

The key objectives of the application proposal are identified as follows 315 :
a)
Create employment opportunities and reduce high levels of
economic inactivity in Kirkby and its wider hinterland;
ii)
Secure the comprehensive regeneration of Kirkby Town Centre and
enable it to fulfil its role as a town centre in the heart of a vibrant and
mixed income community;
iii)
Secure and enhance the long term future of Everton Football Club.

6.3.2

The objectives inform the critical appraisal which has been carried out by
RTP on behalf of the Council of the applicant’s assessment of the
regeneration impacts of the proposals. The regeneration case was set out
in the submission by DTZ 316 . This followed the methodology set out in
English Partnerships’ Additionality Guide of September 2004, which is
endorsed by Mr Holliss 317 . EP are one of the partners in the Skelmersdale
project and if there was any significant flaw in the approach adopted in the
appraisal of the regeneration benefits and the methodology deployed then
the Secretary of State can be assured that attention would have been
drawn to that matter. Neither EP nor their partners have challenged the
approach.

6.3.3

The assessment indicates that the gross permanent employment impact in
terms of full time equivalents will be 3,060 318 . Using the EP methodology to
calculate the net additional permanent employment impact that has been
prepared by Mr Holliss 319 shows that the employment impact will be:
Kirkby

1,200

Knowsley

1,600

315

KMBC/P/3 para 2.18/19: three core objectives and five consequential objectives are identified for the purpose of
informing the appraisal.
316
CD1.8.3
317
KMBC/P/3 Section 7
318
Ibid para 7.12/68
319
KMBC/P/3 para 7.24/69
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The net additional permanent employment impact will therefore be
significant, and the proposal, at a time of economic uncertainty and
increasing unemployment, will deliver a significant number of jobs.
6.3.4

A significant additional benefit is the degree of match between the jobs
provided and the skills profile of the labour force in Kirkby. Many of the
retail jobs created will be accessible to people with skills below NVQ Level 2,
making them well suited to the skills profile of the local labour force (78%
of Knowsley’s residents hold NVQ level 2 or below) 320 . This could result in
routes back into employment for a number of currently economically
inactive residents.

6.3.5

Both LCC and St Helens 321 have ascribed considerable weight to the Tesco
targeting of the hard to reach, economically deprived individuals and to
positively engage them in a training program leading to a job. The initiative
focuses on the socially disadvantaged and long term unemployed by
targeting the jobs to people that are currently not working so they can
access jobs within the Tesco store, in the other retail units and during the
construction phase of development. That is a matter to be given weight in
the circumstances of Kirkby where the indices of multiple deprivation
highlight a particular entrenched difficulty of securing beneficial
employment to those already socially disadvantaged.

6.3.6

Mr Holliss in his evidence identified further additional benefits associated
with this proposal:

(a)

£55m per annum gross added value being the measure of money gained
to the Merseyside economy;

(b)

670 construction jobs associated with the project over 4 years;

(c)

A contribution of £7.6m per annum in terms of visitor numbers and in
addition the contribution attributable to the Everton turnover;

(d)

The benefits associated with the stadium including media coverage;

(e)

The refurbishment of the market for which KMBC will match fund the
£250,000 provided as part of a S106 obligation;

(f)

The replacement of affordable housing;

(g)

The improvements to the public transport infrastructure both at the bus
station and the railway station which will inure to the benefit of all users
of public transport not simply those associated with the retail/stadium
development.

6.3.7

The beneficial impacts from a stadium have been recognised in a number of
decisions including the following:
Salford Reds 322
St Helens Rugby Club 323
Liverpool Football Club 324

320
321
322
323
324

KMBC/P/1 para 8.8
KMBC/INQ/22&22(a)
TEV/INQ/14
KMBC/INQ/5
KMBC/INQ/6
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6.3.8

In the Salford Reds decision the Secretary of State accepted that sport is a
“key driver in regeneration” and it is clear that the Secretary of State
afforded that issue “considerable weight” in the determination of that
application. St Helens put it higher. In their Committee Report (page 16)
the following appears:
“It is impossible to think that they (i.e. the rugby club) could prosper
elsewhere, nor that the town would retain its identity, civic pride and self
respect if they were to move. They are more intrinsically embedded into the
social fabric of the town and local sub-region than any other entity, other
than perhaps the Council.”
Tesco Job Guarantee Scheme

6.3.9

This enables candidates to attend a work preparation/training course on
completion of which they are guaranteed an offer of employment in the
Tesco store. The scheme is secured through Part 3 to Schedule 1 of the
S106 Agreement which requires the job guarantee scheme to be established
6 months before the Tesco store is occupied. The agreement requires that
at least 50% of the jobs available within the first year of opening of the
store shall be offered to people recruited through the scheme. The scheme
is well established and has created 4,000 employment positions for the long
term unemployed 325 . In their regeneration stores, 37% walk to work
compared to 11% in their other stores. In this particular case having
regard to the closeness of the residential areas and the accessibility to the
store it can be anticipated that the development at this location will reflect
the profile of the existing regeneration stores in the Tesco portfolio.
Everton in the Community

6.3.10

This is a charitable organisation that links football and community activities
and will be enabled to expand its programs into the wider community. There
is a focus on young people aged 6-16, but it does cover other age groups.
Health, safety and making a positive contribution and achieving economic
wellbeing are key themes that are rolled out by the various programs
promoted by Everton in the Community. The association of the club with
its charitable objectives focused in Kirkby town centre at the stadium should
be seen as a positive benefit associated with the proposal. The package of
measures is set out in Schedule 2 to the S106 Agreement.

6.4

Secretary of State’s matters
a) Whether the proposed development accords with the
development plan for the area having regard to the provisions of
Section 38(6) of the Planning and Compulsory Purchase Act 2004.

6.4.1

Taking first the national policy context in which RSS was brought forward,
PPS1 heralded the introduction of the age of spatial planning not simply
land use planning. Paragraph 30 of PPS1 states:
“The new system of regional spatial strategies and local development
documents should take a spatial planning approach. Spatial planning goes
beyond traditional land use planning to bring together and integrate policies

325

KMBC/P/3 paras 8.4/74
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for the development and use of land with other policies and programmes
which influence the nature of places and how they can function.”
6.4.2

It continues at paragraph 32:
“It is this spatial planning approach which provides the framework for
delivering sustainable development. In preparing spatial plans, planning
authorities should:
(i) Set a clear vision for the future pattern of development, with clear
objectives for achieving that vision and strategies for delivery and
implementation. Planning should lead and focus on outcomes ...
(ii) Consider the needs and problems of the communities in their areas and
how they interact, and relate them to the use and development of land.
They should deal not only with what can be built where and in what
circumstances, but should set out also how social, economic and
environmental objectives will be achieved through plan policies ...
(iii) Seek to integrate the wide range of activities relating to development
and regeneration. Plans should take full account of other relevant strategies
and programs and, where possible, be drawn up in collaboration with those
responsible for them ... Regional spatial and economic strategies in
particular should draw upon and be supported by a common, robust,
evidence base.”

6.4.3

That advice harks back to the Government’s objectives for the planning
system set out in PPS1. Those objectives include:
“Planning shapes the places where people live and work and the country we
live in. Good planning ensures that we get the right development, in the
right place and at the right time. It makes a positive difference to people’s
lives and helps to deliver homes, jobs, and better opportunities for all,
whilst protecting and enhancing the natural and historic environment, and
conserving the countryside and open spaces that are vital resources for
everyone.” (Paragraph 1)

6.4.4

The four aims for sustainable development set out in paragraph 4 of PPS1
are:
▪

Social progress which recognises the needs of everyone;

▪

Effective protection of the environment;

▪

The prudent use of natural resources; and

▪
The maintenance of high and stable levels of economic growth and
employment.
6.4.5

Paragraph 4 continues:
“These aims should be pursued in an integrated way through a sustainable,
innovative and productive economy that delivers high levels of employment,
in a just society that promotes social inclusion, sustainable communities and
personal wellbeing, in ways that protect and enhance the physical
environment and optimise resource and energy use.”
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6.4.6

Consequently the policies of the RSS, prepared post PPS1, are the spatial
planning policies for the region. Those policies do not exist as an end
product but rather represent a means to an end. In applying the policies
and considering them in the context of the current application it is essential
to have regard to the underlying objective of the policy and to the extent to
which the application proposal can be considered to support or conflict with
that underlying objective.

6.4.7

In addressing the question of whether the proposed development accords
with the development plan it is important to have regard to the whole plan
and the extent to which, taken as a whole, the proposal complies or
otherwise 326 . The conclusion is that whilst there are elements of the overall
proposals which do not comply with the development plan there is broad
compliance with key aspects particularly in relation to RSS and the
underlying objectives of its policies relating to:
▪

Urban renaissance;

▪

Regeneration.

▪

Social inclusion;

▪

The creation of employment; and

▪

The “marrying of opportunity and need”.

Regional Spatial Strategy
6.4.8

Policy RDF1 of RSS sets out the “spatial priorities” and is described as the
“cornerstone policy” within RSS 327 . The policy follows on from the Spatial
Principles policies set out at DP1 - 9. One of the key principles that
‘underpin’ RSS is ‘marrying opportunity and need’. Other significant policies
in the DP suite of policies include:
▪

DP2: promoting sustainable communities; and

▪

DP3: improving economic performance and reducing social inequalities.

6.4.9

In terms of the spatial priorities Kirkby is and should be regarded as a
“larger suburban centre” within the third priority for growth. That position
is agreed by LCC 328 and by the Combined Authorities 329 . As is clear from
paragraph 5.3 of RSS whilst the spatial priorities focus on Manchester and
Liverpool city centres as the first priority for growth, the approach is said to
be “balanced, spreading development across a large number of
towns/cities.”

6.4.10

Amendments 330 were made by the Secretary of State to paragraph 5.4 of
RSS. The reason for the change was explained as being: “To align with
policy RDF1, some aspects previously included supporting text of RDF2”.
Paragraph 5.4 now reads:

326

KMBC/P/2 para 3.9
CD2.2(a)5.1
328
Xx Burchnall
329
Xx Megson
330
SUP/KMBC/R/Joint App 5
327
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“The approach in RDF1 also allows for development in accessible
suburban/urban centres, this is particularly necessary where they sit within
areas with deprivation and regeneration issues. It will be for Local
Development Documents to identify such centres and indicate their role.
The Land Use Consultants (LUC) study could provide some useful insights
into the roles and characteristics of different types of suburban centres, but
is not considered that such centres are Key Service Centres as set out in
RDF2.”
6.4.11

The changes made by the Secretary of State are significant. Their
importance demonstrates the approach to spatial planning emphasising the
need for appropriate outcomes to address the underlying objectives of the
policies. The renewed emphasis allowing for development in
suburban/urban centres such as Kirkby is entirely consistent with the
underlying objectives set out in PPS1 and RSS itself. As paragraph 5.4
emphasises this development is “particularly necessary” within areas with
deprivation and regeneration issues.

6.4.12

Whilst it is accepted that the advice is that the LDDs identify such centres
as part of the plan preparation system the then Secretary of State has
herself drawn attention to the LUC study 331 that could “provide some useful
insight into the roles and characteristics of different types of suburban
centres”. It is to be noted that the Secretary of State and RSS does not
disassociate itself from the “evidence base” in RSS that included the LUC
study. The conclusions and recommendations of the study 332 are:
“there are also towns under a strong urban influence which are also of subregional significance. These are Bootle, Formby, Kirkby and Prescot. These
are places where, despite the strong urban influence, the towns still show
significant functional independence principally for their own population.
All of the town centres identified as of sub-regional significance are
therefore strategic nodes which contribute to the spatial functionality of the
sub-region as a whole. In contrast the remaining towns are identified as of
local significance, which means that their roles and functions are local in
scale and nature.”

6.4.13

The amendments by the Secretary of State to RDF1 itself were intended to
extend the third priority to settlements beyond those listed in the original
draft 333 . The words specifically added by the Secretary of State to which
attention have been drawn are:
“Development in larger suburban centres within the city region would be
compatible with this policy provided the development is of an appropriate
scale and at points where transport networks connect and where public
accessibility is good.”

6.4.14

The reason given for the change was:
“Following consideration of representations on Proposed Changes
Consultation, which were critical of the clarity, underpinning evidence-base

331
332
333

CD10.1.4
CD10.1.4: 3.5, 3.6/54
SUP/KMBC/R/Joint App 5
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and spatial priorities of the proposed changes version of RDF1, this has now
been amended. The policy now reflects the priorities of the Panel Report
recommendation which had resulted from extensive examination and
consideration of evidence, representation and statements.”
6.4.15

The Liverpool City Region policies apply to Kirkby, and these were also
subject to change by the Secretary of State. To align with RDF1 the words
“including accessible suburban centres” were added to the first bullet point
in LCR1. In addition, the words “address worklessness” were added to
address issues highlighted by the inequalities map. Clearly Kirkby is an
accessible suburban centre and issues relating to worklessness represent a
key and continuing priority for the Council.

6.4.16

The explanatory text at paragraph 11.4 to the policy places the emphasis
on outcome:
“RSS aims to see it deliver its full potential by ensuring that policies:
▪

Maximise the City Region’s economic potential and promote urban
renaissance, social inclusion and environmental sustainability;

▪

Stabilise population;

▪

Recognise and promote the role of Liverpool as the core city and major
economic driver for its City Region, whilst also recognising and utilising
the assets and potential of other locations throughout the City Region,
including those in rural areas;

▪

Connect areas of economic opportunity to areas of greatest need, with a
particular focus on those areas in need of economic, social and physical
restructuring and regeneration.”

6.4.17

Thus recognising and promoting the role of Liverpool as the major economic
driver is not to the exclusion of other locations and further emphasis is
given to connecting economic opportunity to the areas of greatest need.

6.4.18

The role of such centres as Kirkby is given further emphasis in the changes
made by the Secretary of State to paragraph 11.10 of RSS. The amended
paragraph reads:
“It is important that the roles of suburban/urban centres, key service
centres and local centres within the outer part of the City Region are
recognised in relation to their regeneration needs and opportunities in terms
of retail, access to local amenities, jobs and services. These centres should
be supported to continue their regeneration and improvement providing a
complementary function to Liverpool City Centre and the Inner Areas,
reflecting their individual character and location and meeting local needs.”

6.4.19

Encouragement for economic growth to support urban renaissance and
greater levels of social inclusion is clear in paragraphs 2.14 and 2.15 of RSS
which state:
“Specific policy and implementation approaches at the local level may be
necessary to ensure that disadvantaged and hard to reach groups are
engaged in changes and benefit from improvements to the economy and
provision of services.
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Our challenge is to tackle these issues and boost quality of life for North
West people as a whole including for hard to reach groups - to create
sustainable, cohesive communities that respect and promote equality and
diversity. We must marry opportunity and need to make the best use of all
the regions’ resources and talents.”
6.4.20

That aspect of marrying opportunity and need flows into spatial principles
especially DP6. That policy states:
“Priority should be given, in locational choices and investment decisions, to
linking areas of economic opportunity with areas in greatest need of
economic, social and physical restructuring and regeneration. Proximity to,
and access via public transport from, such areas will be important
considerations in the choice of employment locations and sites.”

6.4.21

It was accepted 334 that where there is a choice of location and of
investment decisions this policy means that the areas in greatest need
should be the priority. The evidence base of RSS recognises that areas of
greatest need include Knowsley as is clearly demonstrated in diagrams 2.22.9 within RSS.

6.4.22

The Panel identified those authorities with the greatest levels of
deprivation: “The most substantial areas of deprivation were in Liverpool,
Manchester, Knowsley, and Salford.” 335

6.4.23

LCC do not put forward any location where there is a greater need for the
opportunity to be deployed. The Combined Authorities put forward
Skelmersdale and that will be addressed.

6.4.24

The suite of LCR policies in RSS also inform decisions relating to the
location of new development. LCR1 (RSS page 134) supports intervention
in the RDF1 locations “to achieve a significant improvement in the subregion’s economic performance”. This includes “accessible suburban
centres” such as Kirkby. Harking back to paragraph 5.4 of RSS (page 33)
and the Secretary of State’s own hand in the amendments that were
wrought this is “particularly necessary where these sit within areas with
deprivation and regeneration issues”.

6.4.25

Furthermore policy LCR3 (page 139 RSS) focuses economic development in
locations that accord with DP1 - 9 and requires “particular attention” to be
given to addressing worklessness. As is clear from 11.10 (page 140 RSS)
this is seen as complementary to the function of the city centre and inner
areas and not in conflict with them.
Retail Development Policies

6.4.26

Policy W5 of RSS is positive in that it promotes retail development. Such
retail investment should:
•

334

335

Be consistent with the scale and function of the centre;

Mr Megson in Xx

Paragraph 4.55 of EIP Panel Report (CD 2.4)

Page 83

Report APP/V4305/V/08/1203375

6.4.27

•

Not undermine the vitality and viability of any other centre;

•

Not result in the creation of unsustainable shopping patterns.

The policy then identifies centres where retail facilities should be “enhanced
and encouraged”. The centres identified are described in paragraph 6.22 of
RSS as “well developed as vibrant retail centres, particularly for comparison
goods retailing”. Kirkby is not an identified centre, but it is agreed that the
following part of W5 applies:
“Investment, of an appropriate scale, in centres not identified above will be
encouraged in order to maintain and enhance their vitality and viability,
including investment to underpin wider regeneration initiatives, to ensure
that centres meet the needs of the local community, as identified by Local
Authorities.”

6.4.28

The spatial distribution of retail investment is addressed in paragraph 6.22
which states:
“The network of centres identified in Policy W5 will be the primary focus for
this future growth and development, although they are not the only centres
that should receive development through to 2021. The policy does not
preclude the investment of resources in other centres, particularly where
this will assist in the regeneration of the centre and the wider area.”

6.4.29

Mr Burchnall agreed in cross examination that investment to underpin
“wider regeneration initiatives within Policy W5 must be wider than narrow
retail regeneration”. That is clear from the explanation in paragraph 6.22
that talks in terms of regeneration of the centre “and the wider area”. On a
similar basis the needs of the community are not limited, in this context, to
narrow retail needs.

6.4.30

Whilst the focus of the policy relates to retail investment the underlying
objectives running throughout RSS are to address a range of regeneration
initiatives. RSS is not simply to focus upon narrow land use planning
policies but to address the outcome of the application of spatial priorities to
ensure that the underlying concerns in relation to worklessness, social
exclusion and deprivation are addressed.
Knowsley Replacement UDP

6.4.31

The KRUDP 336 is the second component of the statutory development plan.
To some extent, the KRUDP is not up to date for the following reasons:
(a) It was prepared under RPG13 (now replaced by RSS);
(b) Key policies of the document were formulated prior to PPS6. Whilst it
was adopted, as a matter of fact, post the introduction of PPS6 the
formulation of the policies were firmly rooted under PPG6, which pre dated
the publication of the PPS in March 2005;
(c) The assessment of need was derived from the Chesterton Retail Study
2002 337 ;
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(d) That study demonstrated and reflected a low level of demand expressed
by retailers and developers 338 ;
(e) The study recommended and the KRUDP went forward with a “constant
market share” approach. That distinctly unambitious approach was merely
to maintain the position of the town centre. 7.30/71 of the KRUDP makes it
clear that the Council has for many years been active in pursuing
regeneration of the centre. The KRUDP identified the “fundamental need” to
pursue further regeneration activity based around the need for further
shopping based development.
6.4.32

Reflecting the “constant market share” approach adopted in the KRUDP the
suite of policies sought to:
▪

Secure a 9,000m² supermarket;

▪

At least 2,000m² of comparison floor space;

▪

More comparison floor space to “claw back” expenditure leaking to other
centres.

6.4.33

It is accepted by KMBC 339 that in respect of the application scheme there is
some degree of conflict with the criteria in policy S8 and a degree of conflict
with policies S1 and S4 in relation to the issue of scale.

6.4.34

However, it is important to consider the weight to be given the KRUDP.
Since RSS is the more recent development plan document, it should be
given priority over policies in the KRUDP where there is any conflict. Clearly
the emphasis in RSS that is considerably more supportive of development in
suburban centres is, of itself, a significant material change in circumstance.

6.4.35

Also key to the issue of weight is the degree to which the strategy
contained in the KRUDP is likely to deliver the outcomes anticipated within
that document. The evidence is that the strategy of securing further
development within the defined centre and extending it through the Action
Area is profoundly limited. The Council has a full history of being pro-active
in attempting to secure retail investment; in particular a supermarket
operator to the centre 340 .

6.4.36

Mr Holliss expressed the view that he was unaware of any other centre that
had lost its supermarket operator (in this case upon Asda’s departure in the
late 1970s) and not had one replaced in the intervening 30 years or so. The
absence of a modern convenience anchor to Kirkby centre despite the
existence of a planning permission, a suite of supportive policies and
initiatives on the part of the Council is compelling testimony of the inability
of the policies to secure the desired outcome. The more recent criticism
from the Combined Authorities that suggest that the Council could have
been more pro-active in securing a convenience retail operator is refuted.

6.4.37

The history of developer interest and attempts to bring forward
regeneration proposals demonstrates that until comparatively recent times
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there was retailer disinterest bordering on hostility to Kirkby. The much
trumpeted St Modwens proposals were undeliverable without compulsory
acquisition and the Council rightly considered there was little or no prospect
of a successful CPO where there was a willing alternative
developer/landowner (Mr Weiss) with a scheme. The Council considered
that it would not be able to demonstrate a “compelling case in the public
interest” to justify a CPO 341 .
6.4.38

St Modwen sold its interest to Mr Weiss such that all the land was in one
ownership, but that developer failed to bring forward a redevelopment
scheme. The interest was then sold on to Development Securities. The
evidence of Ms Ramsay shows that this was a distinctly commercial
manoeuvre and that point is actually reflected in Development Securities’
Annual Report 2007 342 . It is also clear 343 that the Development Securities
proposal contains the same features as the current application. Their Plan
shows substantial retail and other development south of Cherryfield Drive
well beyond the town centre and Action Area boundary.

6.4.39

In their committee report which considered the current application, LCC
accepted that the strategy of the UDP was not likely to be successful:
“The City Council strongly supports the ambitions of Knowsley Council to
regenerate Kirkby Town Centre which for many years has had poor retail
representation and has not functioned properly as a Town Centre. New and
refurbished accommodation and uses within the Town Centre are a prerequisite of regeneration and it is clear that even within the current UDP
framework established for Knowsley that regeneration has not been
achieved, and is unlikely to be. 344 ”

6.4.40

Furthermore, the Council has considered those policies that are required to
be saved and a submission has been made to the Secretary of State to
secure the saved policies. In recognition of the change in the policy
framework and the evidence base in relation to the suite of shopping
policies in the KRUDP the Council is not proposing to save policies S1, S4
and S8 345 .

6.4.41

Until the submission has been accepted by the SoS in relation to the
policies to be saved, they remain part of the statutory development plan.
However, the fact that the Council has acknowledged and expressed its
intention not to save such policies is clear indication that they can carry less
weight than those policies intended to be “saved”. It is also noteworthy
that LCC and the Combined Authorities do not challenge the reasoning
contained in the report for the non continuation of reliance upon those
policies.

6.4.42

The Council accepts that the LDF is at an early stage and therefore little
weight can be ascribed to its provisions. However, the Sustainable
Community Strategy 346 indicates a “direction of travel” and has generally
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supported the proposal. The context of a Sustainable Community Strategy
is clearly set out in PPS12 paragraph 1.2 of which points out that the SCS
sets out “the strategic vision for a place and is linked into overarching
regional strategies”. It continues that the SCS provides the vehicle for
considering and deciding how to address difficult cross cutting issues such
as the economic future of an area, social exclusion and climate change.
Paragraph 1.6 of PPS12 states:
“The Government intends that spatial planning objectives for local areas, as
set out in the LDF, should be aligned not only with national and regional
plans, but also with the shared local priorities set out in the Sustainable
Community Strategies where these are consistent with national and regional
policy.”
6.4.43

The alignment of the LDF with the SCS is emphasised throughout PPS12
and reference may be made, for example, to paragraph 4.2 that requires
the vision to be in general conformity with RSS and to “closely relate” to the
SCS. Paragraph 4.23 makes the point that the SCS “provides a key
community input to the preparation of core strategies”. Paragraphs 4.34
and 4.35 require the alignment and co-ordination of the core strategy with
their SCS.

6.4.44

Paragraph 4.50 of PPS12 draws attention to the provisions contained at
Section 20(5)(a) of the Planning and Compulsory Purchase Act 2004
requiring an Inspector in considering the test of soundness to check that the
plan has regard to any SCS for its area.

6.4.45

The SCS 347 in this particular case states that the regeneration of Kirkby
town centre is a priority. GONW were part of the steering group involved in
the preparation of the SCS. The SCS is consistent with PPS1 as it:

6.4.46

▪

Sets a clear vision for the future pattern of development;

▪

Has considered the needs and problems in the communities;

▪

Sought to integrate the wide range of activities relating to development
and regeneration 348 .

Mr Halman is entitled to conclude that there is on balance conformity with
the statutory development plan. Giving greater weight to the RSS is
appropriate. His view that there is a close fit with the proposals and the
RSS as a whole is correct and should come as no surprise. It is, after all, a
view that is consistent with the Regional Planning Board.
b)The extent to which the proposed development is consistent with
Government policies in Planning Policy Statement 6: Planning for
Town Centres, particularly with regard to:
(i)Whether there is a qualitative and quantitative need for a retail
development;
(ii)If the scale of the proposed development has been
demonstrated as appropriate;
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(iii)Whether there are any more central sites capable of
accommodating the proposed development as a whole or in
disaggregated form;
(iv)The impact of the proposed development on the vitality and
viability of nearby centres;
(v)
Whether the application is in accordance with the retail
hierarchy of the sub-region;
(vi)Whether the development should be promoted through the
development plan process, rather than through a planning
application;
(vii)Accessibility of the site by all means of transport and the
promotion of linked shopping trips between the development to
the South of Cherryfield Drive and the existing town centre.
(i) Need
Quantitative Need: Convenience
6.4.47

KMBC commissioned a household survey from NEMS Market Research to
help inform the preparation of the LDF. The data from the study has been
used by RTP to assist in the audit of the applicant’s retail support material
for the Council. The NEMS study divides Knowsley into 14 zones 349 . Of
those zones, 1 and 2 equate to zone 1 in the applicant’s study area; zones
3 and 4 equate to the applicant’s zone 2; and 8,9,10 and 11 equate to the
applicant’s zone 4. These zones form the applicant’s Primary Catchment
Area.

6.4.48

The convenience goods capacity summary produced by the applicant
indicates a total convenience goods expenditure for residents of the
applicant’s PCA (their zones 1, 2 and 4) in 2013 of £352.96m. The
theoretical turnover requirements of existing and committed convenience
goods floorspace, based on company average turnovers, amounts to
£201.61m, indicating a potential outflow of convenience goods expenditure
from the PCA of £151.35m (a retention rate of about 58%). The NEMS
household survey confirmed the outflow of convenience expenditure,
showing a Knowsley study area retention rate of 57% with a localised
retention rate for Kirkby (zones 1 and 2) of just 46% 350 . The study showed
that a high proportion of Kirkby residents travel to stores such as the Asda
at Aintree Retail Park and the Tesco at the Cables Retail Park in Prescot.

6.4.49

There is no dispute that Kirkby has a need for a modern store of 9,000 sq
m on the basis of the 2002 Chesterton Study, and following the constant
“market share” principle. However, the convenience turnover of the
proposed Tesco is likely to draw some £45.91m from residents of the PCA,
which would represent an increase in the retention rate to only 70%. Such
a retention rate would be sustainable in the convenience goods sector,
given the PPS6 aspiration that day to day needs are met on a localised

349
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basis 351 . The new store will also address the long term absence of a
modern supermarket to serve the needs of Kirkby residents; and reduce the
leakage to out of centre facilities such as the Aintree Asda.
Qualitative Need: Convenience
6.4.50

There is clearly a case for a new food superstore in Kirkby, and a store of
20,994 sq m as proposed will:
• Help to achieve a critical mass to the south of Cherryfield Drive to attract
other retailers;
• Contribute early funds to help meet the finance gap for the Everton
stadium;
• Be crucial in providing jobs for deprived residents through the job
guarantee scheme promoted by Tesco.
Quantitative Need: Comparison

6.4.51

From the NEMS survey, the actual expenditure of Kirkby residents in zones
1 and 2 which is spent in those zones is £14.66m. This compares with the
total available comparison expenditure of some £92.50m 352 . Thus the
current retention level for Kirkby town centre from zones 1 and 2 is just
15.8%. Expenditure of Kirkby residents at the Aintree retail park (zone 12)
at £20.4m is greater than that in Kirkby town centre at £14.66m. This low
level of retention is a clear indication that the centre is dysfunctional in that
it is not performing its role as a centre serving its catchment.

6.4.52

This has implications for the interpretation placed by LCC and the Combined
Authorities in relation to the policy that requires the maintenance of
“current” function and role. If Kirkby is required to maintain its current
function and role it is a perverse interpretation of policy because such would
require an interpretation of policy that demands the perpetuation of
dysfunction. That cannot be the underlying objective of RSS; nor can it be
an appropriate interpretation of PPS6.

6.4.53

The applicant’s assessment of quantitative need in the comparison goods
sector was subject to a sensitivity test by RTP on behalf of KMBC. The
comparison goods turnover of the proposal was estimated at £189.35m
comprising £55.43m Tesco and £133.92m in other stores north and south of
Cherryfield Drive. Of this total comparison turnover DPP estimated that
£135.31m would be drawn from the residents of the PCA. This added to the
existing and committed floor space retention of £226.10m provides the total
of £361.41m 353 that expressed as a percentage of the expenditure in the
PCA as a whole represents a retention rate of 47.1%.

6.4.54

That retention rate:
(a) Is consistent with the function of a third tier centre in RSS policy RDF1
such as Kirkby and Skelmersdale;
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(b) Ensures that over £350m expenditure remains available to be spent in
Liverpool City Centre and other centres consistent with the retail hierarchy;
and
(c) Requires that an out of centre development such as the Aintree Retail
Park does not take more expenditure than the town centre.
6.4.55

A key issue is whether this uplift in the comparison goods retention level
would be sustainable without harming the investment prospects of high
order centres such as Liverpool City Centre and St Helens. RTP undertook
sensitivity testing on a zone by zone basis seeking to establish the level of
increase in retention which is sustainable (taking into account the effects of
Liverpool One). The result was to identify a maximum sustainable retention
rate for the PCA as a whole of around 44% yielding a maximum expenditure
of £340m 354 . Whilst this residual is not quite sufficient to support the whole
of the comparison goods turnover the application proposal is likely to draw
from the PCA, it would support 79% 355 of the floorspace if it was all
channeled to Kirkby.

6.4.56

However, looking at the wider Knowsley study area the comparison goods
retention rate would need to grow from 17% to 30% if the full quantum of
the application floorspace was to be supported. If this level were achieved,
it would still leave 70% of the comparison goods expenditure available for
the higher order centres elsewhere in the sub-region, suggesting that such
an uplift can be achieved with no material harm to these competing higher
order centres.
Qualitative Need: Comparison

6.4.57

The regeneration objectives for Kirkby town centre and its wider hinterland
are unlikely to be achieved through the strategy set out in the KRUDP. A
step change is required in the town’s profile which in turn requires a critical
mass of new development in order to attract the quality tenants which are
being targeted by the applicant 356 . These include retailers such as Next,
Marks and Spencer, Arcadia and TKMaxx. None of these retailers currently
have an existing requirement for Kirkby. The town has a very poor retail
offer north of Cherryfield Drive, and the retail accommodation is of a very
poor quality. It appears that the existing town has a stigma which deters
occupier demand and undermines investor confidence.

6.4.58

The tenant requirement in terms of retail occupier will be such that the type
of floor space in terms of size and quality cannot currently be met in the
existing town centre. A smaller scheme will simply not deliver the “step
change” in profile to attract the quality retailers targeted. Furthermore the
floor space also has to be provided in one location to allow the necessary
synergy between retailers.

6.4.59

The planning process must be informed by a clear and logical commercial
rationale for the proposals. The clear and logical commercial rationale for
these proposals is supported by appropriate expert opinion as to the retailer

354
355
356

KMBC/P/3 Table 5.1 p41.
Ibid Para 5.16 p42
CD1.7.1

Page 90

Report APP/V4305/V/08/1203375

requirements and the likelihood of a successful development being
delivered. As the Council’s advisor, Mr Holliss concludes 357 that there is a
clear quantitative and qualitative need for a substantial comparison goods
development at Kirkby. A case can be made based upon quantitative retail
need for a scheme involving a gain in retail floor space of up to 45,000m²
GIA. The higher quantum of retail floor space proposed in the application
(an additional 5,000m²) is supported by the Council on the basis of:
(a) The contribution of the scheme to positive socio-economic and
regeneration impacts;
(b) The absence of any material harm to the regional centre;
(c) The contribution generated by the retail floor space which will help
finance the stadium;
(d) The broad compliance of the scheme with the recently approved RSS;
(e) The overall planning balance that demonstrates benefits in excess of
costs or disbenefits.
6.4.60

6.4.61

To be successful the retail development must achieve two central
objectives:
▪

Transform the profile and image of Kirkby as a destination; and

▪

Have the critical mass required to attract operator demand.

“Critical mass” in this context bears the same meaning as that described in
the Cushman and Wakefield Report on the Skelmersdale Retail and Leisure
Market 358 that states:
“Critical mass is a generic term. It refers to the quantum or extent of
development necessary to achieve an identified goal. In simplistic terms,
the more hurdles to overcome the greater the critical mass required to
deliver the required results.”

6.4.62

Applying that logic to the circumstances present in Kirkby with its myriad of
hurdles to overcome requires more development to deliver the required
result. Indeed that is precisely how Cushman and Wakefield framed their
advice to West Lancashire District Council 359 that states:
“We believe that enough quantum of retail space should be delivered, in
order to create a sufficient critical mass ... There will be a variety of store
size requirements from these retailers, but we suspect that the retail
element, excluding any leisure (cinema, bowl, restaurants etc), should be in
the order of 300,000 sq ft”.
Proposed Changes to PPS6

6.4.63

357
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The Barker Report found that the application of the extant PPS6 test of
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attention to the protection of incumbents and giving preference to operators
that have lower sales densities. The recommendation is that the need tests
should therefore be removed 361 . The White Paper and the Government
response following consultation provide a commitment to amending PPS6 to
avoid the unintended effects of the current need test. The Government is
clear in that the response states:
“It remains our intention to take forward our White Paper commitment, and
to consult on revisions to PPS6 “Planning for Town Centres” in the new
year.”
6.4.64

It was accepted on behalf of the Combined Authorities that draft PPS6 can,
in view of the circumstances of its gestation, be given considerable weight
in this case. Attention is therefore drawn to para 3.19F of the draft that
states:
“Where there is clear evidence that the proposal is likely to have a
significant adverse impact on the town centre, taking into account the
considerations in paragraph 3.19E, this will normally justify the refusal of
planning permission. Where there are considered to be some adverse
impacts but these are likely to be outweighed by significant wider economic,
social and environmental benefits arising from the proposal, taking into
account of the considerations in paragraph 3.19G below, local authorities
should consider such proposals favourably.”

6.4.65

Para 3.19G of draft PPS6 draws attention to wider impacts resulting from
the proposed development being relevant in particular:
(a) Impact on allocated sites outside town centres being developed in
accordance with the development plan;
(b) The accessibility of the proposal by choice of modes of transport and the
extent to which a proposal will form links with existing centres to promote
linked trips and town centre vitality and viability;
(c) The extent to which the proposal benefits deprived areas and promotes
social inclusion;
(d) How the proposal will affect employment in the area;
(e) The extent to which a development will “claw back” trade leaking
outside the catchment;
(f) The extent to which the proposal will promote or undermine economic
and physical regeneration in the area within 5 years of the implementation
of the same;
(g) The extent to which the proposal makes efficient and effective use of
land including the re-use of previously developed land.
The current proposal ticks all these issues.
(ii) Scale

361
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6.4.66

The current role of Kirkby reflects its underperformance as a town centre;
an underperformance that has persisted for decades. The following points
are made 362 :
(a) Centres such as St Helens, Southport and Birkenhead operate as the
second tier centres within the Merseyside conurbation.
(b) Policy W5 of RSS specifically identifies these as being centres where
comparison and retailing facilities should be enhanced or encouraged; and
(c) Centres in the outer part of the Liverpool city region must provide a
complementary function to Liverpool city centre and the other centres in the
inner areas which include Bootle.

6.4.67

Kirkby’s current position in the retail hierarchy is alongside centres such as
Ormskirk, Huyton and Bootle whilst being slightly bigger than Skelmersdale.
Whilst the scale of the application proposal is significantly larger than to be
expected for the current scale and function of Kirkby town centre within the
wider regional hierarchy, the Council and Mr Holliss accept the arguments
put forward by the applicant in this case. The arguments include:
▪
The failure of previous efforts to regenerate the town centre and the
reasons for this failure;
▪
The requirement for a “step change” in profile in order to attract retail
investment and claw back more affluent members of the catchment.

6.4.68

This it is concluded requires a considerably greater quantum of retail
development than the scale envisaged in the KRUDP. Mr Holliss accepts
that there is a technical breach of the provisions of the PPS6 scale test 363 .
However such breach is not decisive. The approach adopted in this
particular case bears a striking similarity to that advocated in respect of
Skelmersdale by Cushman and Wakefield 364 . That advice concluded that to
overcome the “historic poor image the town has at large” a substantial uplift
in retail floor space is required following the analysis of the current retail
offer being “housed within an unattractive building that is predominantly a
discount offer which we assume only serves the immediate catchment
population”.

6.4.69

The same logic must apply to the circumstances of Kirkby. Furthermore,
the scale of the development needs to be tempered with the recognition
that significant retail development is to be expected and encouraged in
Kirkby. Specifically in relation to RSS, the scale of the proposal must relate
to the regeneration needs that are identified. Such an approach is derived
from Policy W5 of RSS where “a wider regeneration initiative” as specifically
contemplated at paragraph 6.22 of RSS deals with the regeneration of the
centre and the “wider area”.

6.4.70

In relation to the position of LCC on scale, it is clear that LCC have
fundamentally misunderstood the appropriate starting point in their
consideration of the appropriate role and function of Kirkby town centre. As
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a consequence they have fundamentally misunderstood the scale of
development which would be permissible and appropriate at such a location.
6.4.71

In the submitted proof of Mr Pepler 365 , on behalf of Liverpool City Council,
he considered that Kirkby fell within policy RDF2 of RSS. Policy RDF2 (page
34 RSS) applies to “Rural Areas” that addresses Key Service Centres that
are intended to serve local communities. It is self evidently not a policy
that is a priority for growth. Mr Pepler accepted in xx that policies RDF1
and RDF2 are mutually exclusive. He therefore proceeded on a wholly
inappropriate and incorrect basis for assessing the existing Kirkby town
centre presuming, as he did, that it was covered by policy RDF2 and related
to rural areas. It is hardly surprising in these circumstances that Mr
Peplar’s consideration of scale is affected. As his starting point was
manifestly wrong his assessment of what would be an appropriate scale of
development is inevitably mistaken.

6.4.72

That works through in his evidence where he is addressing scale and how, it
is his case, that the scale is inappropriate:
“This table illustrates that it would become the sixth largest centre in the
Merseyside region on total retail floor space and in fact closer to the likes of
Warrington higher up in the rankings when compared in terms of
comparison goods floor space. Kirkby would become akin to established
centres that are listed as second tier centres in the adopted RSS or of third
priority in policy RDF1.” 366

6.4.73

He is thus saying as a RDF2 settlement the application proposal would
elevate Kirkby to a second or third priority in RDF1 in the hierarchy. It is
now accepted by LCC that Kirkby falls within the third priority for growth in
policy RDF1 of RSS.

6.4.74

It is thus demonstrated, in his own evidence, that Kirkby far from
“becoming” akin to a third priority in policy RDF1 is merely maintaining its
position as a third priority. In other words the scale proposed at Kirkby
reflects its status of a third priority in policy RDF1.

6.4.75

Although Mr Burchnall, when questioned, sought to distance himself from
the same proposition it is clear that 367 he is referring to policy RDF2 and the
identification of Knowsley as part of the rural area.

6.4.76

Mr Burchnall also states 368 :
“With respect to the locations promoted as first and second priorities in
RDF1, and the towns and cities identified in the third category, are the most
appropriate locations to achieve the scale and type of development
proposed for Kirkby.”

6.4.77
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locations “most appropriate ... to achieve the scale and type of development
proposed for Kirkby.”
6.4.78

It is plainly the case that the evidence of LCC had proceeded on a wholly
incorrect basis; namely, that Kirkby did not fall within the third priority for
growth identified in policy RDF1 of RSS. It must therefore be the case that
their assessment of current role and function of the centre and whether the
proposed development would be of an appropriate scale must be seen in
that light. Self evidently it is the case that Liverpool City Council has
seriously underestimated the existing status of Kirkby in the retail hierarchy
and their comments must be seen in the light of that misunderstanding.
(iii) Sequential Test

6.4.79

There is no substantial dispute that the majority of the application site
which lies to the south of Cherryfield Drive is in an “edge of centre” location
for the purposes of PPS6. The entrance to the Tesco store is about 300m
from Kirkby’s existing primary shopping area.

6.4.80

Clearly the needs identified for Kirkby can only be met in Kirkby so there is
no point in undertaking a sequential search in other centres. It is not
possible to accommodate the quantum of need for additional retail floor
space identified by Mr Holliss (up to 45,000m²) within the town centre as
defined in the RUDP.

6.4.81

In terms of considering disaggregation as required by PPS6, there is a
qualitative need to create sufficient “critical mass” within an expanded
Kirkby town centre to generate the occupier demand that is necessary to
raise Kirkby’s profile and attract investment. Consequently there is no merit
in seeking to disaggregate so as to provide for different parts of the scheme
in different town centres as the commercial imperative drives the approach.
A disaggregated scheme simply would not be implemented.
(iv) Impact on vitality and viability of other centres

6.4.82

With the closure of Asda in the 1970s and the continued failure to attract a
replacement food superstore, there is clearly both a quantitative and
qualitative need for the convenience goods component of the application
proposal. The existing traders in Kirkby would face a convenience goods
impact of around 26% at 2013, but the turnover change for the town as a
whole from 2008 - 2013 would be +£59.34m 369 . There will therefore be an
overall improvement to the health of the town centre by the introduction of
the Tesco store to Kirkby.

6.4.83

In terms of convenience goods, there was no substantial challenge to Mr
Holliss’ conclusion that there will be no material impact on any nearby town
centre and no material harm in the terms of the factors identified in
paragraph 3.22 of PPS6.

6.4.84

RTP undertook a critical appraisal and sensitivity testing 370 of DPP’s key
assumptions as put forward in the applicant’s case to KMBC. As the

369
370

KMBC/SUPL/3 Table 1
CD3.18 para 4.14 p30

Page 95

Report APP/V4305/V/08/1203375

intention of the development was to attract “premier fashion retailers” the
sensitivity adjustments included:
▪
An increase in the estimate of the comparison goods turnover of the
application proposal to £177.79 from £164.41; and
▪
An increase in the proportion of comparison turnover projected to be
drawn from the higher order city and town centres.
6.4.85

Consequently the trade diversions to the proposal increase from the larger
centres including Liverpool City Centre and St Helens town centre.
Spreadsheet B 371 shows that the incremental impacts of the application in
relation to the higher order centres of Southport, Ormskirk, Widnes, Wigan
and Warrington would be low. The cumulative impacts particularly for
Warrington, Widnes and Wigan are mainly attributable to the Liverpool One
redevelopment. In Liverpool and Kirkby the projected trade diversions are
more than offset by the turnover gains associated with new development.
Thus, the expanded Liverpool City Centre will have a comparison goods
turnover in 2013 of £684m that is £200m above that which it would achieve
under a “no development” scenario. Mr Holliss observed 372 that the
Liverpool One redevelopment would ensure that the overall vitality and
viability of the city centre “would improve markedly”.

6.4.86

Importantly both Mr Nutter (for the Combined Authorities) and Mr Pepler
(for LCC) did not consider that the application proposals would have an
unacceptable impact upon the vitality and viability of Liverpool City Centre.

6.4.87

The concern expressed by Mr Holliss relates to paragraph 3.22 of PPS6 that
there may be a risk of harm, based upon cumulative impact, to future
investment confidence in relation to the centres of Bootle, Skelmersdale and
St Helens. However, since the preparation of CD3.18 there have been
three changes to the original assessment prepared by Mr Williams on behalf
of the applicant:
(a) An increase in the estimated comparison goods turnover to £189.35m,
from £164.41m in the original assessment, and the consequential additional
impact on existing retailers in Kirkby town centre, but with a bigger
improvement in the turnover of the expanded town centre.
(b) Additional impact on existing retailers in St Helens town centre as a
result of the Chalon Way and Tesco Langtree Developments with the
consequential increase in turnover for an expanded St Helens town centre;
(c) A much higher turnover ascribed to the existing Liverpool City Centre
prior to Liverpool One in the 2008 base position and the much higher year
2013 “no development” turnover for Liverpool City Centre (again assuming
Liverpool One does not exist) with a consequential lowering in the
anticipated cumulative percentage impact on existing retailers.

6.4.88

371
372
373

Consequently an updated assessment of cumulative trade diversion was
produced 373 . The final column of Supplementary Table 2 confirms that a

Ibid App 3 Spreadsheet B
KMBC/P/3 5.72/55
KMBC/SUPL/3 Supplementary Table 2
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positive turnover change for all of the town centres compared to the 2008
base position will exist. Consequently the effects of expenditure growth and
town centre expansion exceed the cumulative impact in all of the cases:
Town Centre

Turnover Turnover change from 2008 at 2008

2013 after cumulative impact

(£m)

in centre expansion (£m)

Kirkby Town Centre

29.79

+ 182.3

Liverpool City

617.7

+ 353.82

Bootle Town Centre

52.86

+ 8.86

Skelmersdale Town

32.56

+ 6.3

216.27

+ 73.40 (* St Helens Town

Centre

Centre
St Helens Town
Centre

Centre following the Chalon
Way Development)

6.4.89

The main outstanding issue is therefore one of investor confidence rather
than actual absolute trade diversion. This relates particularly to Bootle and
Skelmersdale Town Centres. As regards St Helens Town Centre that is set
to benefit from the commitment at Chalon Way and is a much more robust
centre in any event. The impact on Huyton will be focussed on Asda that
will continue to trade well post the development. It should be noted that
the comparison goods turnover of Liverpool City Centre following the
implementation of Liverpool One and after the inquiry development and the
commitments at St Helens and Prescot will increase by over £350m.
Consequently, the combined effects of expenditure growth and the
implementation of Liverpool One will substantially enhance the overall
vitality and viability of the regional centre in accordance with the objectives
set out in RSS.

6.4.90

The outcome of the revised analysis is that Mr Holliss is now less concerned
in relation to investor confidence in St Helens given the commitment to
proceed with Chalon Way. Indeed Mr Ferguson on behalf of St Helens MBC
shared the view that provided Chalon Way proceeded he would not have
concern in relation to the impact of the proposal.

6.4.91

With regard to the specific consequences of Destination Kirkby on the
identified centres, it was accepted by Mr Burchnall and MrPepler on behalf
of LCC, Mr Nutter for the Combined Authorities, and Mr Stock for Grosvenor
Estates, that the proposal will not harm the vitality and viability of either
Liverpool One or the City Centre as a whole.

6.4.92

That is demonstrated by the significant uplift in turnovers as a consequence
of the cumulative impact of Liverpool One, Destination Kirkby and other
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commitments. It would be the wrong approach to change the base date for
the assessment of cumulative impact as suggested by Mr Stock in order to
include Liverpool One as part of the existing floorspace of the City Centre.
The impact test set out in paras 3.20 to 3.23 of PPS6 require an assessment
of the “likely cumulative effect of recent permissions, developments under
construction and completed developments.” Liverpool One becomes part of
the cumulative impact as a commitment if 2008 is taken as the base year or
as a recently completed development if early 2009 is chosen as the base
position. Thus Liverpool One is integral to the assessment as it remains an
impactor on other centres even if 2009 is selected as the base year.
Nevertheless, 2008 is the appropriate base position because it reflects the
timing of the NEMS survey undertaken in July 2008, before the later phase
of Liverpool One was opened and before the effects of Phase 1 had
materialised.
6.4.93

The position for St Helen’s MBC is that: “If the permitted development at
Chalon Way was to be developed then the cumulative impact could be offset
by the opening of this important town centre development.” The Council’s
concern is the contention that the current Kirkby scheme puts that
development at risk.

6.4.94

An appropriate starting point is to recognise that the figures for
convenience and comparison floor space in the evidence of Mr Ferguson and
Mr Nutter exclude the large retail warehouse developments on the periphery
of the centre. The retail study demonstrates that in 2004 a total of
73,393m² was available 374 . It follows from the totality of the retail floor
space in both town centre and warehouse development that St Helens
would continue to be an attractive and extensive comprehensive retail offer.

6.4.95

The context for the cumulative impact and the contribution that the
development at Kirkby could contribute to “investor confidence” needs to be
considered. Mr Nutter in his evidence 375 identified the trade diversion
attributable to the Kirkby development at £11.73m (4.1% impact).
However, the trade diversion from total commitments 376 involving the
developments within and outside the PCA is some 30.6% (inclusive of the
4.1% above). It is therefore obviously the case that in terms of absolute
impact attributable to the Kirkby development it represents a limited
contribution to the overall total that will inform investor confidence in the
centre.

6.4.96

Mr Holliss in his evidence maintained that his concerns expressed in CD3.18
in respect of St Helens had been substantially assuaged since the
preparation of that document.

6.4.97

Given the evident Tesco interest in the redevelopment of the Chalon Way
site, it is reasonable to conclude that the development will, as a matter of
fact, be likely to take place and that investor confidence as a consequence
of the Kirkby proposal either individually or cumulatively with others would
not be undermined to any significant degree to warrant the conclusion of
significant harm.

374
375
376

CD9.1.2 para 2.48/16
CAO/INQ/9 Table 2
CAO/INQ/9 Table 3
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6.4.98

The same point can be made in respect of Bootle town centre 377 . The
diversion alleged by Mr Nutter to be the consequence of the Kirkby proposal
from Bootle is £2.85m (3.8% impact) 378 . The cumulative impact of the
proposal and all major commitments within and outside the PCA is 28.3%
(inclusive of the 3.8% above).

6.4.99

Consequently, investor confidence properly informed as a consequence of
the actual impact of the proposals is unlikely to be significantly undermined
either individually or cumulatively bearing in mind the modest proportion
attributable to Kirkby.

6.4.100 In effect, the physical proximity and accessibility of Liverpool City Centre to
Bootle and its catchment presents a greater “threat” to investor confidence.
The recognition that Liverpool City Centre is the priority for growth over
Bootle in terms of the investment hierarchy set out in RDF1 and W5 of RSS
joined with the success of the Liverpool One scheme is more likely to
influence investment decisions than development in Kirkby.
6.4.101 In addition the point now can be made in respect of the original objections
raised by Sefton MBC. It is quite clear that whilst initial concern was
expressed about both Southport and Bootle it no longer forms any part of
the case of Sefton MBC that there would be any unacceptable impact on the
vitality and viability of Southport.
6.4.102 In relation to Skelmersdale, the issue relates to whether the Kirkby
development would prejudice the implementation of a town centre scheme
to regenerate Skelmersdale Town Centre which is being promoted by St
Modwen Properties Limited, who are the West Lancashire Council’s and
English Partnerships’ Development Partner.
6.4.103 A core theme of the case of the Combined Authorities is that the St
Modwen’s proposals have been put forward through the Statutory
Development Plan process. LCC make no comment on that issue, and a
brief examination of the proposition demonstrates that it is inaccurate.
6.4.104 The West Lancashire Replacement Local Plan 379 was adopted in July 2006
which pre-dated the Retail and Leisure Study undertaken by White Young
Green for West Lancashire District Council and published in November
2007 380 . In the Local Plan, Policy DE10 at the end of sub-paragraph 1
states “Any development should reflect the scale and function of the
centre”. That policy is therefore capable of only reflecting the existing scale
and the existing function of the centre. There is no indication in the Local
plan of the particular level of floor space that is expected to be brought
forward.
6.4.105 Policy DE11 381 refers to Skelmersdale Town Centre “as defined on the
Proposals Map”. In order to conform with that policy, any master plan for
the town centre is required to reflect the defined town centre as shown on
the proposals map. Furthermore, in para 5.60 of the Local Plan it is clear

377
378
379
380
381

CAO/INQ/9 Tables 2 and 3
Ibid Table 2
CD3.33.1
CD9.1.1
CD3.33.1 p98
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that the only indication of an extension to the centre is not specifically an
increase in retail floor space since it refers to diversifying the uses in the
town centre. Policy DE10 itself states that any development should “be the
scale that is needed to serve the area and is appropriate in the town
centre.”
6.4.106 The St Modwen’s “proposals” were formulated following the adoption of the
Local Plan. As a result they have not been tested against development plan
policies for compliance. The scale of development and whether it is
acceptable in terms of national or regional policy has not been tested before
an independent Local Plan Inspector. In the Lancashire Sub-regional Action
Plan 382 , in terms of Skelmersdale it refers to:
“Major public-private spatial regeneration initiative designed to create new
and enhanced, mixed use retail, leisure, commercial and residential facilities
and employment opportunities to transform Skelmersdale town centre as a
sub-regional leisure and retail centre of choice.”
6.4.107 However, that scale of development and its elevation of Skelmersdale to
sub-regional status are not presaged in the Local Plan.
6.4.108 Reliance is placed on the SPD 383 , but it is clear that the preparation of the
SPD does not constitute the promotion of the St Modwen’s scheme through
the development plan process. The SPD for Skelmersdale promotes an
extension of the town centre master plan area outside the town centre
boundaries defined in the Replacement Local Plan into areas designated as
Green Space, Tawd Valley Park and a Biological Heritage Site. It is
recognised in the SPD itself that such would be likely to constitute a
departure from the Development Plan. It states:
“It has to be recognised, however, that any planning application for a
different land use upon those areas would have to be treated as a departure
application.”
6.4.109 Indeed it is recognised in the Housing Chapter of the SPD 384 that the
delivery of a significant component of residential development is in direct
conflict with the designations contained in the Replacement Local Plan.
6.4.110 In evidence the Combined Authorities attempt to place reliance upon the
Master Plan 385 contained in the SPD in support of the quantum of retail floor
space promoted by St Modwen. That is demonstrably inappropriate for the
following reasons:
(a) It is clear from paragraph 1.3 that there is not even a requirement to
bring forward any level of retail proposals. This is a “wish list” of the
District Council that talks in terms of including a range of new shops, bars
and restaurants and potentially a new food store.
(b) This may be contrasted with the more specific reference to a total of
1,150 residential properties within the same paragraph.

382
383
384
385

CAO/A/3 App 6 extract
CD3.33.2
Ibid Paras 8.30 and 8.34
Ibid p3
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(c) Paragraph 2.2 of the SPD is specific in carrying the “health warning” not
to rely on the Master Plan. It states:
“The SPD does not attempt to fix the design and location of individual
buildings and the Master Plan is not intended to be an exact representation
of what will be delivered.”
(d) The high water mark in terms of the retail floor space indication in the
SPD is a cross reference (and no more) to the Retail and Leisure Study 386 .
(e) This is recognised by the advisors to St Modwen’s 387 . Representations
to West Lancashire District Council identify the extended town centre
boundary as “important in delivering the comprehensive regeneration that
is required”. The representation on the SPD continues:
“The District Council will therefore be promoting this area as the revised
town centre boundary through the Local Development Framework (LDF
process).”
6.4.111 In short, St Modwen are promoting a significant increase in retail floor
space and a repositioning of Skelmersdale in the retail hierarchy involving
development which could fall outside the development plan process, whilst
criticising Knowsley Council for wishing to do the same at Kirkby. Their
proposals have not been tested through the development plan process and
even the SPD remains silent as to the extent of floor space that it
contemplates.
6.4.112 Mr Gill’s point that a degree of flexibility is required cannot justify a
complete absence of reference to the sort of scale of development that is
contemplated in the SPD. If public consultation is to mean anything and
allow a document to carry weight it must be based on sufficient information
to enable those consulted to have a clear understanding of the extent of the
proposals being considered.
6.4.113 It is not accepted that a planning permission at Kirkby would lead to a
decision not to proceed with a scheme at Skelmersdale. Nevertheless, the
following points must be noted:
(a) St Modwen does not have a proposal. There is no application for retail
and residential development in spite of the assertion that such an
application was planned for 2008 388 .
(b) Even if the application came forward implementation is dependent upon
a significant contribution (of £164m 389 ) coming from the residential
component of the scheme. That may be contrasted with the retail
component (food and non-food) of a total of £72m. It is a specific
requirement of the SPD that the development be comprehensive and that a

386

Inspector’s note: no cross reference is given by the Council but CD3.33.2 para 5.11 encourages proposals to
“maximise the amount of retail floorspace in the town centre” and refers to the Retail Study. The Retail Study
(CD9.1.1 para 14.01) refers to “indicative proposals” which “suggest” town centre elements which include: “Retailing
– 17,650 sq m (gross) of new comparison goods floorspace a 6,500 sq m (gross) anchor retail unit and a
supermarket of 9,290 sq m (gross)”
387
KMBC/R/Joint/A Appendix 2
388
CAO/A/4 Appendix 2
389
KMBC/R/Joint/A Appendix 9
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developer is not entitled to “cherry pick” the high value components of the
development 390 . This is made clear by the press release from West
Lancashire District Council 391 :
“This proposal differs significantly from previous proposals for the town
centre in that it is in no way dependent on external grant funding either
regionally, nationally or from Europe. The development and sale of new
housing as part of the project will provide the finance necessary to secure
many of the less commercial aspects of the scheme such as the new
library/resource centre, ecumenical centre and sports centre.”
(c) Whilst Ms Taylor stated that the company had the funds to do the work
for the planning application, that is not the same as having the funds to
implement the scheme. In the current financial circumstances, St Modwen
is reappraising their activities. The point is made that 392 :
“The residential land market remains virtually non-existent. We do not
expect this market to recover for some time, and are planning our business
accordingly,”
(d) The development would be of a significant scale. The percentage
increase in retail floor space proposed for Kirkby is 235%, resulting in a
Merseyside ranking of 6th. The proposal at Skelmersdale, would be a
percentage increase in retail floor space of 167% resulting in a ranking of
7th 393 . According to Mr Nutter 394 the percentage increase in floor space at
Skelmersdale would represent an uplift of 194% compared to an increase at
Kirkby of 238%.
(e) As a departure from the statutory development plan the St Modwen’s
scheme could be called in by the Secretary of State. That would be
consistent with the approach in the current case.
(f) Both Skelmersdale and Kirkby are third priorities for growth in policy
RDF1 of RSS and have the same status in policy W5 of RSS. The fact that
Skelmersdale is named in RDF1 does not change the status as a location for
being a “priority for growth”. The unnamed centres in the third priority
cannot be seen as having a different sub-status, and it was accepted by Mr
Burchnall in xx, that the qualification in respect of the unnamed centres
does not mean that in respect of the named centres an inappropriate scale
of development can be permitted.
(g) The LUC Study 395 referred to in RSS at paragraph 5.4 specifically
identified Kirkby as of sub-regional importance.
(h) Furthermore, the development at Kirkby would conform with Policy DP6
of RSS. Mr Megson in xx accepted that where there is a choice for the
accommodation of opportunity by a development the appropriate location
would be that of “greatest need”. As is clear from the Statistical Evidence

390
391
392
393
394
395

CD3.33.2 para 11.5
KMBC/R/Joint/A Appendix 8 dated 31st January 2008
Ibid press release 1st October 2008 Appendix 10
Ibid paragraph 4.5
COA/INQ/7
CD 10.1.4
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Base Document the scale of need in Kirkby is significantly greater and more
embedded than that of Skelmersdale.
6.4.114 Finally, very serious consideration must be given to the practicalities. The
Secretary of State may ultimately be faced with a choice of refusing this
application on the basis of St Modwen’s unformulated housing led “proposal”
that is contrary to the statutory development plan and that would produce
fewer jobs even if it were to be implemented in full. That has to be
contrasted with the universally accepted position that the development
proposed at Kirkby would be likely to be extremely successful, attractive to
retailers and generate significantly greater levels of employment. The
certainty of the “Destination Kirkby” development proposal must weigh
heavily if a choice is to be made between the two proposals.
6.4.115 The importance of the uncertain residential contribution to the success of
the Skelmersdale planned regeneration is emphasised in paragraph 8.1 of
the SPD. That states:
“Another key element in the regeneration of Skelmersdale would be the
provision of high quality new homes, with a dual aim of increasing the
number of residents in the town centre and, diversifying the style and range
of residential accommodation available, thus attracting a range of people to
the town centre to support the regenerated town. New housing
development will be absolutely vital to financially deliver the new
community facilities in the town centre core.”
6.4.116 Clearly the creation of over 1,200 net job opportunities specifically targeted
at those in great need represents a refreshingly welcome change to an
almost daily news tally of job losses.
(v) Retail hierarchy
6.4.117 Both LCC and the Combined Authorities argue that the consequence of the
development proposal would so alter the position of Kirkby in the retail
hierarchy that that change should be foreshadowed by changes in the
statutory development plan and/or are otherwise unacceptable having
regard to the scale and function of the existing town centre.
6.4.118 Advice in paras 2.9 and 2.10 of PPS6 relates to the role of the Regional
Planning Body in addressing the hierarchy of centres, and advice in para
2.10 recognises that any significant change in the role and function of
centres should come through the development plan process. That advice
must be regarded as having been taken into account by the RPB before it
responded to the consultation on the Kirkby application. In this case the
North West Regional Assembly responded to the original application which
was for 70,000 sq m of retail floorspace, and again to the amended
application when the floorspace was reduced to 50,000 sq m.
6.4.119 In their first response NWRA stated under the heading “retail” 396 :
“I note that the 2007 Kirkby Retail Evidence Base Report carried out by the
Council indicates that Kirkby has the potential to accommodate a further
32,000 - 45,000m² of comparison retail provision by 2012, a view that is
396

TEV/INQ/3
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largely supported by the retail assessment submitted as part of the
application. I am therefore satisfied that the various tests outlined in PPS6
have been satisfied and the proposal is therefore broadly acceptable in
terms of Submitted Draft RSS policy W5.
Kirkby is also identified in submitted Draft RSS Policy LCR3 as a centre
whose role should be maintained and enhanced to provide community
facilities, services and employment. However, it is important that any
proposals should be consistent with the scale and function of the centre and
not undermine any other centre.
I recognise the regeneration needs of this area of Knowsley and also note
the call in draft PPS4 for RBPs and LPAs to positively encourage economic
growth, whilst avoiding adverse impacts on the environment and promoting
sustainable travel choices. The proposal at Kirkby could play a
complementary role to the surrounding centres as such and not having an
adverse impact on them.”
6.4.120 The response to the amended application includes the statement 397
“Taking into consideration the reduction in retail floor space proposed, the
Assembly conclude that the proposal is broadly acceptable in terms of
submitted draft RSS Policy W5 and we recognise the regeneration needs of
Kirkby, following the historical lack of investment and how this proposal
could provide a catalyst for further regeneration.”
6.4.121 With the changes introduced to the final version of RSS, it is clear that
there is broad compliance with the policies in RSS. Whilst it is
acknowledged 398 that a development of the scale of this application should
normally be directed to Manchester/Salford and Liverpool City Centres, and
to the further 26 town or cities identified in Policy W5, the consideration of
scale should be made in the light of the following matters:
(a) That a lack of investment interest over decades has prevailed in Kirkby.
That necessitated the conservative constant market share approach
advocated in the Chesterton Retail Study 2002 (CD3.6); and
(b) The fact that the Tesco element of the application is clearly meeting a
need that is identified in the KRUDP. Consequently there is a recognition
based on RTP’s ongoing research in assembling the retail evidence base for
the Core Strategy DPD that the anticipated position of Kirkby in the retail
hierarchy will be elevated.
6.4.122 Attention also needs to be given to the changes made in the final version of
Policy RDF1 and other policies in the RSS that emphasise the requirement
to marry opportunity with need. A key consideration is that there are very
few locations in the UK where the combination of social and economic needs
of the severity found in the northern part of Knowsley are brought together
with the additional need to transform a dysfunctioning town centre and
meet the yet further need of a premier league football club. Together these
factors combine to present compelling reasons why the applicant and the

397
398

TEV/INQ/4
KMBC/P/3 para 5.81/57
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Council cannot wait to bring forward the necessary revisions through the
LDF process.
(vi) Development Plan process
6.4.123 The Council acknowledge that a proposal of this scale would ordinarily be
expected to proceed through the LDF process. However in the
circumstances of this case, it is not necessary to await the LDF process.
The key factors to consider include the following:
(a) Everton’s Position
▪
EFC have concluded that a “do nothing” approach and stay at Goodison
Park is not a realistic option;
▪
The unchallenged evidence is that there are deficiencies in the existing
stadium that justify that approach;
▪
The search for alternative sites has been extensive and extends beyond
that of Liverpool FC;
▪
Liverpool CC has supported the provision of an alternative though work
done on the redevelopment of the Kings Dock that would have enabled EFC
to develop a stadium there. However, that initiative produced no success;
▪
The only site identified that is suitable and available is the application
site. No party to this Inquiry has challenged that key factual proposition
with the exception of KEIOC;
▪
There is an imperative to facilitate the move as soon as possible. That is
such in order to protect the future wellbeing of EFC;
▪
The proposals if they were to await the LDF process cannot be expected
to be adopted before 2011 and any planning approval would be
approximately 12 months thereafter.
It follows if there is no alternative site the consequences of a dismissal of
the application or awaiting the LDF process would produce exactly the same
result; namely:
▪
EFC would be consigned to a deficient stadium with the likely
consequence that there would be a decline in their premiership status;
▪
It follows that all the benefits associated with the regeneration effect of
a premier league stadium including Everton in the Community and the
economic impact of the club will ultimately and inevitably fail.
(b) Kirkby’s Position
▪
There is a need for transformational change to regenerate the town
centre;
▪

That need for change is acute;

▪
As is recognised in the LCC Committee Report the existing policy
framework including that in the RUDP is unlikely to be successful;
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▪
In terms of the local communities the levels of worklessness,
deprivation, educational deficiencies and life expectancy etc are
unacceptable. Awaiting the outcome of the LDF preparation should not be
countenanced if there is no significant harm associated with bringing
forward the proposals that would address some of those issues;
▪
There is currently a dysfunctional town centre, recognised by all
informed parties that is not meeting the needs of the local community;
▪
The deficiencies in the town centre are factors that in themselves are
contributing to the cycle of decline as the more affluent residents leave and
deploy their expenditure elsewhere.
6.4.124 In these circumstances it is not necessary to await the LDF process, and
there is in any event a compelling case for the determination of the
application as follows:
(a) RSS provides an up to date policy context that strongly supports
regeneration in areas such as Kirkby. To the extent that the regeneration
can be achieved without causing unacceptable harm to other objectives of
RSS, the proposal can be seen as in conformity with this key element of the
up to date RSS policy. That policy is demonstrably consistent with all other
aspects of national policy.
(b) The further decline in Kirkby if nothing is done will continue unabated.
The policy reflected in the UDP has failed. Despite planning permissions in
existence for superstore developments since the late 1990s nothing has
occurred “on the ground”. A site has been available since the late 1970s
and numerous opportunities have existed in relation to the actual bringing
forward of the development. It should be borne in mind that Chestertons 399
in 2002 were advising KMBC that there was no significant retailer interest in
the town centre and a contingency was devised in the event that a
supermarket operator could not be attracted to the site.
(c) The development will bring forward a range of benefits. These include
the stadium, an anchor food store, major non food retail development and
other community uses. Those components of the development will bring
forward other significant benefits including employment, a range and choice
of retail opportunities and an improvement in the image of Kirkby. They
provide a truly unique set of circumstances and a true opportunity to meet
a range of needs.
(d) A material factor is and remains that the promoter of the scheme:
Tesco has the financial wherewithal, the property expertise and
demonstrable track record for delivering such a major and complex
regeneration project. In the current economic circumstances the evidence
of deliverability both in the commercially realistic manner and by an
experienced operator is a matter to which, in the view of KMBC, the
Secretary of State must give considerable weight.
(e) Both Mr Burchnall on behalf of LCC and Mr Megson on behalf of the
Combined Authorities were asked the question that if the conclusion on the

399

CD3.6 Kirkby Town Centre and Shopping Study
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evidence is that the benefits of the development could be realised without
unacceptable harm to other planning interests would it still be the case that
the proposals should proceed through the LDF process. Both witnesses
recognised that in that eventuality there would not be a justification for a
proposal to proceed through the LDF process.
6.4.125 Clearly such an approach would represent a completely arid exercise of no
validity which would be an antithesis of spatial planning as promoted in
PPS1. That focuses on outcomes (i.e. addressing the regeneration
requirements and needs of the local community) as opposed to a sterile
exercise of a “tick box” process.
6.4.126 It could also be argued that the insistence upon proceeding through the LDF
process in circumstances where there was absence of material harm would
represent an antithesis of RSS policy of “marrying opportunity with need”.
As it was put to Mr Megson in xx such would constitute a “long
engagement” rather than a marriage.
6.4.127 Through the Inquiry the proposal has been subject to the closest scrutiny
analogous with if not more focused than the LDF process itself. The
Council’s approach is consistent with the thrust of emerging policy in Draft
PPS4 (CD7.1.4). Paragraph 30 states:
“Changes in the local economy, or technical innovations which lead to new
ways of working, may result in proposals coming forward which were not
anticipated when the development plan was drawn up. Local planning
authorities should judge whether those proposals help to meet the wider
objectives of the local development framework or those set out in the core
strategy. In these circumstances local planning authorities should assess
the costs and benefits of such a proposal using the best available evidence,
including economic evidence, to determine whether the proposal should go
ahead and they may also wish to consider whether a revision of the plan is
necessary. Local planning authorities should consider these proposals
favourably unless there is good reason to believe that the economic, social
and/or environmental costs of the development are likely to outweigh the
benefits.”
(vii) Accessibility of the site
6.4.128 The following factors reflect the existing accessibility of the site 400 :
(a) The town was developed in the 50s and 60s and was provided with a
network of high quality dual carriageway roads. The later development of
the M57 motorway means that the town is well located for access to the
regional and national trunk road network.
(b) The bus station, located in Cherryfield Drive in the town centre, is the
focal point for bus operations in the area. It is now dated in its appearance
and the facilities serving passengers are described as basic. There are a
significant number of bus services serving the Kirkby local area 401 .

400

See KMBC P/4

401

Ibid 4.7/12
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(c) Kirkby railway station is located approximately 1km to the north west of
the town centre. It is the terminal point on the Merseyrail electric northern
line with frequent services to the City Centre for connections to destinations
beyond.
(d) Specific provision for cycling, off carriageway, is made along the
southern/eastern side of Valley Road linking through from Fazakerley and
continuing into Cherryfield Drive to provide a route to the town centre. The
point is made 402 that the road network, bus network and train network all
currently have spare capacity that would be capable of carrying additional
flows without material adverse impacts on the network operations.
6.4.129 In short, the existing accessibility of the site by all means of transport is a
reflection of the fact that Kirkby is a town centre that enjoys a high level of
public transport service. The specific proposals made on behalf of the
applicant in the context of both the EFC stadium and the retail component
of the proposal are dealt with later.
c) Whether the application would deliver a sustainable form of
development, as outlined in PPS1: Delivering Sustainable
Development, and respect the need for appropriate standards of
design in relation to the individual elements of the scheme, and a
spatial relationship between the different components of the
development.
Sustainable form of development
6.4.130 As a travel intensive use in an urban location with good access to
sustainable transport modes and using (in part 403 ) brownfield land, the
proposals can be regarded as highly sustainable. They are also sustainable
from an economic and social standpoint, promoting social inclusion from
new job creation, training and a wide range of community activities and
programmes included within the Everton in the Community programme
which will help those in the local community who are in greatest need.
6.4.131 A key aspect of the advice in PPS1 at paragraph 16 (in the context of the
promotion of development plans) but also undoubtedly a material
consideration in any event, would be the promotion of development:
“That creates socially inclusive communities, including suitable mixes of
housing. Plan policies should:
▪
Ensure that the impact of development on the social fabric of
communities is considered and taken into account;
▪

Seek to reduce social inequalities;

402

KMBC/P/4 4.15/13
Inspector’s note: the breakdown of brownfield and green field is given in KMBC/INQ/27. Of the total site area of
55.47 ha, the Council considers 18.89 ha (34%) to be previously developed land. There are 36.58 ha south of
Cherryfield Drive of which 18.89 ha (52%) is considered to be green field.

403
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▪
Address accessibility (both in terms of location and physical access) for
all members of the community to jobs, health, housing, education, shops,
leisure and community facilities;
▪
Take into account the needs of all the community, including particular
requirements relating to age, sex, ethnic background, religion, disability or
income;
▪

Deliver safe, healthy and attractive places to live; and

▪
Support the promotion of health and wellbeing by making provision for
physical activity.”
6.4.132 The scheme will help reduce social inequalities, enhance accessibility to
jobs, health, housing, education, shops, leisure and community facilities. It
will deliver safe, healthy and attractive places to live and support the
promotion of health and wellbeing through the raising of profile of sport and
physical activity 404 .
6.4.133 Wider sustainability issues are also addressed 405 . Where appropriate the
benefits will be secured by conditions/S106 agreement. They include:
Sustainable Travel
▪
Urban location with good public transport accessibility by bus and rail
that will be enhanced;
▪
Close proximity of residential development providing opportunity of
walking and cycling trips;
▪

Parking provision below maximum standards in PPG13 and RSS;

▪

Green travel plan framework;

▪
Reduced need for shoppers to travel further afield to use other facilities
- “claw back”.
Economic Sustainability
▪

Physical investment in the town over £500m;

▪

Significant job creation;

▪

Associated training schemes (Tesco job guarantee scheme);

▪

Other measures including the Everton in the Community programme;

▪

Catalytic effect of major investment and raising the profile of Kirkby;

▪
Significant jobs created during the construction phases of the
development;
▪

404
405

Physical/built environment improvements;

KMBC/P/2 10.21/49
Ibid 47 - 48
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▪
A large part of the site is previously developed land and part is
contaminated;
▪

The site is “embedded” within the urban area;

▪
The town centre redevelopment will help re-use existing building
including vacant units;
▪

Loss of sports pitches will be mitigated off site;

▪
Loss of trees will in part be mitigated through enhancements on land
west of Valley Road;
▪

Protection/mitigation of all protected species;

▪

Realignment of Kirkby Brook will minimise ecological impacts;

▪

Landscape proposals will utilise indigenous species where possible.

Energy
▪

Buildings will be designed to minimise energy demand;

▪

Building orientation seeks to maximise the use of passive energy;

▪

Detailed design will secure 10% renewable energy generation on site;

▪
Shortening journeys to surrounding shopping destination minimises
transport related energy.
Water
▪

Conservation measures will include rainwater recycling;

▪

Permeable surfaces to reduce rate of surface water runoff;

▪

Treatment of Kirkby Brook will improve its flow and discharge rate;

Socio-economic and Community Needs
▪

Community use of the stadium secured by S106 agreement;

▪

Everton in the Community outreach program enhances social inclusion;

▪
Positive benefits to health and fitness through enhanced
interest/awareness of participation in sport;
▪

Enhanced community pride/spirit within the town;

▪
New community facilities grouped around the redesigned civic core
(library, gallery, one stop shop);
▪

Design will seek to reduce actual and fear of crime;

▪
Creation of new jobs from training programs and opportunities of
progression foster greater social inclusion and reduce worklessness.
Waste and Pollution
▪

Recycling in retail stores where possible;
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▪
Local area management planning match days so as to manage litter and
clear up;
▪
Commitment to considerate contractor schemes during construction
phases;
▪

Lighting design will minimise light spillage/pollution.

Design
6.4.134 PPS1 promotes good design that will last and be a key element in achieving
sustainable development. The Council officers expressed disappointment in
respect of the design and layout of the retail component of the scheme 406 ,
and in terms of the “more traditional stadium design” 407 . However, the
overall conclusion is that the design is adequate, and whilst there are
certain aspects which are not as the Council would have wished, the overall
conclusion is that the proposal is acceptable.
6.4.135 The opportunity to remodel and enhance the 1970s town centre is
welcomed as a positive benefit; and the stadium will be a modern, well
conceived and functional structure. It will be a positive addition to the
townscape that will provide what EFC require and is deliverable. To the
south of Cherryfield Drive the master plan design will deliver functional
buildings that will be commercially attractive to national retail operators of
the type which Kirkby urgently needs to attract.
6.4.136 In respect of heritage considerations, there will be some minor and
temporary impacts during the construction period in respect of the Listed
Buildings and Old Hall Lane Conservation Area 408 . However, owing to the
physical separation of the application site from heritage features there
would be no longer term adverse effect. Important views would be
preserved.
Spatial Relationships
6.4.137 The key points 409 , which were not challenged are:
•

The site is located at an accessible point in the urban area.

•

Accessibility will be enhanced as part of the proposal.

•

It will deliver jobs, training and opportunity in an area of greatest need.

• The area will benefit from an increase in spending and a reduction in
worklessness.
• There are clear links between worklessness and health/wellbeing which
the development helps to address.
• The initiatives of EFC and Tesco will ensure that the benefits are
targeted on those in need.

406
407
408
409

CD5.1 p309
Ibid p 311
Ibid pp 315-317
KMBC/P/2 12.14/62
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• The design of the scheme is acceptable. It responds to context and will
deliver a viable and therefore deliverable regeneration scheme.
• The spatial arrangement of the different land uses is satisfactory. The
scheme incorporates connections to and enhancements to the town centre
to ensure that the whole will operate as an attractive place to shop, live and
work.
d) Whether the application promotes sustainable transport choices
and reduces the need to travel by private transport as identified in
PPG13: Transport.
6.4.138 It is national policy in PPS6 paragraphs 3.24 and 3.25 to ensure that a
choice of travel modes is available to serve new development. The KRUDP
Policy T5 requires development likely to generate high levels of traffic
movement to be located at sites which have good access to and which will
not cause an unacceptable amount of congestion on the rail network or the
strategic road network. Thus a development such as the one proposed
would not comply with T5 if it were not located with good access to the
strategic road network. Kirkby is easily accessed from the motorway
network and is not unlike Skelmersdale and St Helens in its proximity and
accessibility to the strategic highways network.
Car parking
6.4.139 The level of car parking provided within a major development is a measure
of the degree to which car travel to the development is being discouraged.
The application proposes 3,554 new parking spaces. The maximum number
under the standard set out in PPG13 would be 4,248. Consequently it can
be concluded that the applicant’s proposal falls well below that maximum
standard.
6.4.140 The recently approved RSS (that must be regarded as having taken on
board and embraced the sustainable transport agenda) would require a
maximum of 4,002 car parking spaces 410 . Consequently it is again the
position that the applicant’s proposal is significantly below the maximum
permitted parking spaces derived from standards either at national level
(PPG13) or regional level (RSS) 411 .
6.4.141 The characterisation of the development proposal as providing for a “sea of
tarmac and parking” is therefore misconceived. The proposal does not
conflict with PPG13 nor the much more recent maximum standards
advocated in RSS. Furthermore, the configuration of the car parking is not,
as has been frequently asserted, open and at surface level. The car parking
proposed at Kirkby is not analogous to an out of centre retail park
consisting of one mass of surface parking. The proposal promotes
approximately 1,000 spaces in a decked car park, offset from the main
retail area; a further 1,000 spaces are underneath the Tesco store with the
balance on open surface to the front of the proposed shops. Furthermore,
PPG13 paragraph 56 provides for parking additional to the relevant

410

KMBC/P/4 page 27
Inspector’s note: see also KMBC/P/4 para 5.52 where the dual use of parking spaces is taken into account. In
this calculation the RSS level for maximum permissible spaces would be 3640.

411
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maximum standards where required to support investment in town centres
and to serve the town centre as a whole.
6.4.142 The applicant in this case is required to fund the development of the town
centre parking strategy through the S106 obligation in order to provide an
holistic approach to policies and facilities management. In addition there is
a requirement to implement a system of variable message signing (VMS)
covering all the main town centre car parks.
Non-car trips
6.4.143 There is spare capacity on the bus services to and from Kirkby, and
although initial proposals were made for the provision of new bus services,
modelling undertaken by SDG suggests that there would be limited take up
of such services. It is likely that the scale of the development is such that
commercial bus operators will make such changes as they deem appropriate
to maximise their revenue, and that it is not necessary to seek support for
changes from the applicant 412 .
6.4.144 However, the current quality of the bus station is poor and that could act as
a deterrent to increased use of public transport to reach the town centre.
The applicant is therefore expected to assist in the delivery of an upgraded
bus terminal provision in Kirkby to raise the attractiveness of bus travel to
the new development.
6.4.145 Access on foot and by bicycle to the new development can be maximised
and the applicant will provide controlled pedestrian/cycle crossing facilities
at locations on the more important roads around the town centre where
provision is currently not provided. These include Valley Road, County Road,
Bewley Drive and Cherryfield Drive.
Stadium Transport Impact
6.4.146 A strategy that has been developed in collaboration with KMBC and others
is to drive the number of fans arriving by car to the stadium to a low
percentage by maximising the opportunities to arrive by other modes. That
includes enhanced train capacity/frequency on the Liverpool - Kirkby line,
provision of a large number of additional local bus services, and the
provision of a series of coach routes serving the north west region. Those
who do choose to travel by car will be expected to make use of “park and
walk” and “park and ride” with the residential part of Kirkby protected
through a controlled parking zone (CPZ). The town centre car parks will be
protected through a form of time restriction during match events.
6.4.147 The proposal tested by KMBC is based on a 55% car mode share for a
50,000 capacity stadium of which 47,500 are expected to be home fans.
The mode share target is recognised as “challenging” 413 but anticipates that
if full use is made of the non-car transport provision the target would be
achieved. Table 5.9 414 sets out the stadium mode shares for a capacity
crowd. Having thoroughly tested the proposal the Council consider that the
approach is realistic.

412
413
414

KMBC/P/4 para 5.56
KMBC/P/4 5.74/32
Ibid on page 33
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(a) Trains
It is not anticipated because of the relative attractiveness of travel by rail
that there should be any problem in achieving the mode share of 9% by
train. Some 4,280 fans are expected to travel by train 415 . Most of the
concern in relation to this issue, is the relative lack of capacity to
accommodate those that desire to travel by train. It is clear that very
careful consideration has been given by Merseytravel (in conjunction with
Network Rail and the British Transport Police) to the safety and capacity
issues surrounding the use of rail travel at Kirkby Station. Improvements
are proposed, and Merseytravel has indicated 416 that subject to their
requirements being met (and these are provided for in the conditions and
the S106 obligation) the proposal is acceptable.
To accommodate the approximately 4,000 spectators walking along Kirkby
Row to the station, some works will be required to avoid damage to the
grass verges.
(b) Cars
The assessment of car journeys was based on the majority of fans travelling
three to a car 417 .
Parking for the fans is projected to be provided in the form of 1,000 spaces
in the applicant’s decked car parking provided adjacent to the ground for
guests and disabled persons; up to 1,500 spaces around the town centre
area provided by private land owners; 6,500 “park and walk” or “park and
ride” spaces provided in association with the football club in the industrial
areas to the east and south of the town or in more remote locations, plus
700 away fans “park and ride” spaces. These spaces would serve 28,000
fans based on the majority of cars carrying 3 fans.
(c) Buses
A series of additional local bus services serving the Knowsley, Sefton and
Liverpool area is proposed to cater for approximately 8,500 fans. On the
basis of 60 passengers on each bus with the same bus being used twice on
shorter routes, this suggests that about 116 buses would be needed 418 .
SDG have undertaken analysis in order to demonstrate that sufficient buses
and drivers could be found to provide the level of service proposed. They
have received confirmation of this from the major bus operators, and
Merseytravel is content with the overall package proposed 419 . Buses will
operate from the bus park to be provided on the west corner of Valley
Road/Whitefield Drive junction. The bus park will have 30 drive on/reverse
off boarding/alighting stands, 30 marshalling bus spaces clear of the stands,
and a circulatory vehicular route. There would also be space for about 30
coaches to be stack parked clear of the operational area. The bus park
would also accommodate buses serving the Park and Ride sites.
415

Ibid
KMBC/INQ/23
417
KMBC/P/4 5.85/34
418
IBID para 5.93. Inspector’s note: Sapiro here considers the assumption of 60 persons per bus to be optimistic,
since these services would operate as a normal service not booked in advance. There is likely to be different levels
of demand on each service such that some buses would not fill to capacity.
419
TEV/A/4 and KMBC/INQ/23
416
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(d) Coaches
Coaches are expected to provide for 5,700 fans travelling at 50 persons per
coach. A total of 138 coaches are required of which 115 would be
accommodated in the coach part adjacent the stadium and the remainder in
the bus park
(e) Walking and Cycling
It is accepted that these modes will only represent a small proportion of the
fans arriving at the stadium. The projection adopts a figure consistent with
the survey conducted by Everton FC and the numbers of season ticket
holders resident in the Kirkby area. About 1,440 fans are expected to walk
or cycle.
(f) Taxis
Some 1,430 fans are expected to use taxis, with about 500 taxi journeys.
CPZ Scheme
6.4.148 The key aspect of the CPZ Scheme will be that users of the private motor
car will not have the option of a trip “door to door”. The car option will
involve parking some distance from the stadium in many cases with a
charge being levied. This, of itself, will make motorists give consideration
to alternatives available to them. The S106 agreement requires the club to
properly market and publicise these alternative modes and to develop
pricing/ticketing schemes that encourage their use.
6.4.149 The precise details and extent of the CPZ will require a detailed examination
and a separate legal progress that involves wide public consultation in order
to arrive at a scheme 420 . An agreement has been reached with Sefton to
provide a CPZ to protect residential areas within that Council which might
be affected by car parking by football fans 421 .
Control
6.4.150 Large sections of the conditions in the S106 agreement are dedicated to
securing the overall package of measures that will ensure that material
adverse transport implications are avoided and that journeys will be
possible by a range of modes of transport thereby minimising the need to
use private transport. That package includes:
•
a range of physical measures on the highway network to ensure that
additional traffic does not cause increased and unacceptable congestion;
•
a number of measures to assist with walking and cycling, improved
footway provision, cycle parking provisions associated with the stadium and
retail area;
•
improved facilities at Kirkby railway station and the facilitation of
existing proposals that Merseytravel has in relation to the bus station.

420
421

CD3.29
KMBC/INQ/34
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6.4.151 A key aspect of the suite of proposed controls over the operation of the
stadium is the requirement to provide the measures directed at achieving
the modal split with the sanction that the stadium capacity will be reduced
in the event of failure to provide those measures. This is a key
consideration that is not replicated and is unique to this proposal. Other
stadium proposals do not have the constant review mechanism whereby if
there is a continued failure or inability to provide the agreed measures
which seek to achieve the appropriate modal split intended for the stadium
that the operators of the stadium EFC will suffer the consequence of a
reduced capacity in subsequent seasons.
e) Whether the application has fully taken into consideration the
requirements of PPG17: Planning for Open Space, Sport and
Recreation, with particular regard to the loss of open space and
playing fields.
6.4.152 KRUDP policies CP2 and OS1 - 4 promote the provision of a high quality
network of open spaces in the Borough accessible to residents. There has
been, in accordance with PPG17, a Borough wide assessment of need and
audit of open space provision 422 ; and further guidance is provided by the
Council’s SPD “Green Space Standards and New Development” 423 .
6.4.153 It is accepted that the proposal will result in the loss of areas of informal
amenity green space to the east of Valley Road and south of the houses on
Cherryfield Drive. However, there would remain a surplus in amenity green
space in the area following the development 424 . In addition the proposals
involve mitigation measures through the upgrading and improvement of the
remaining areas of open space.
6.4.154 Provision will be made for mitigation for the loss of formal sporting facilities
on a like for like basis which are adequate. By securing properly drained
replacement pitches that will be useable all year round the aim is met in
PPG17 to achieve qualitative improvements where facilities are replaced.
6.4.155 The substitute site at Charlotte’s Pagsy is at least as accessible to current
and potential users 425 . Both Charlotte’s Pagsy and Copthorne Walk are well
situated to complement the existing spread of outdoor sports sites within
Kirkby. Those existing outdoor sports areas are spread around the south
and east of Kirkby with no provision in Tower Hill or West Vale 426 . As a
consequence the alternative sites offer the opportunity to provide informal
pitches in these areas. The Charlotte’s Pagsy site is located within a large
predominantly residential area of Kirkby to the north of the town centre.
This residential area provides a permeable pedestrian network of footways
and footpaths and the site is also conveniently accessible by bicycle.
6.4.156 The sites at Charlotte’s Pagsy and Copthorne Walk are currently identified
as Amenity Green Space within Substantial Residential Areas (SRA1 and
SRA4 respectively) 427 . There is a current surplus of Amenity Green Space

422
423
424
425
426
427

CD 3.9
CD 3.4
KMBC/P/2 12.25/63
KMBC/INQ/29
Appendix A to KMBC/INQ/29
KMBC/MISC/2
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against UDP standards in both SRA1 and 4. Thus with the conversion of
Charlotte’s Pagsy and Copthorne Walk to provide formal football pitches
there would remain surpluses of Amenity Green Space in both Substantial
Residential Areas (SRA).
6.4.157 The proposal will provide two five a side pitches to replace those already on
site. The proposals should be seen in the context of the improvements in
publicly accessible sports provision resulting from the BSF programme 428 .
6.4.158 Sport England has confirmed their support for the proposal and acceptance
that the provision of replacement facilities is adequate.
f) The relationship between the development to the south of
Cherryfield Drive and the existing Kirkby Town Centre, including the
proposed phasing or the need to ensure that the planned
development of the existing town centre is fully secured with an
acceptable timeframe as far as possible.
6.4.159 Contrary to the views of LCC and the Combined Authorities, it is clear from
the way in which this issue is set out by the Secretary of State, that the
expression “fully secured” does not require a legally enforceable mechanism
to be put in place.
6.4.160 It is the Council’s case that the town centre has struggled for decades to
find a scheme that was going to materially achieve regeneration of the
centre. The evidence is that the town centre is not likely to be regenerated
by anything less than a significant uplift in its retail offer and profile. With
such an uplift and raised profile that would be associated with it there is a
realistic prospect based on market forces that the centre will attract a level
of interest that will secure its regeneration within a reasonable timescale.
Such a regeneration is based on the operation of market forces rather than
a cross subsidy. That approach is sustainable and ought to be encouraged
by the Secretary of State. However, it is to be noted that there is not a
mere reliance upon market forces. The design and physical framework that
will facilitate the development of the town centre have been put in place as
a consequence of the imposition of conditions/S106 obligations.
6.4.161 KMBC recognise the importance of a high quality linkage of the areas north
and south of Cherryfield Drive. Hence the Council propose (and the
applicant accepts) the need for a condition 429 which requires that the
physical barrier to integration between the shops to the north of Cherryfield
Drive and the new development be removed before retail trading of the food
store commences.
6.4.162 The physical connectivity between south and north of Cherryfield Drive is
further secured in design terms by reference to a condition 430 . The precise
wording of the condition has been refined but the underlying objective
remains; namely, to secure the integration of the town centre and the new
development south of Cherryfield Drive.

428
429
430

KMBC/INQ/29
CD5.1 condition 7; and TEV/KMBC/CONDITION/3 condition 9
CD5.1 condition 114; and TEV/KMBC/CONDITION/3 condition 62
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6.4.163 The principles established by the conditions can be expected to achieve an
appropriate connection between the proposed development and the town
centre. It should be borne in mind the phasing of the development itself
anticipates retail development being provided in the early phases to the
north of Cherryfield Drive. There will continue to be significant attractions
to the north of Cherryfield Drive that are likely to generate foot fall and
movement between the two broad areas 431 . The significant attractors
remaining to the north of Cherryfield Drive will include:
(a) A market that attracts 2,340 additional visitors to the town centre on
Tuesday/Friday and Saturday. The planning obligation together with match
funding by KMBC will provide £500,000 to upgrade the current market;
(b) Barclaycard will remain with its 850 employees;
(c) The town centre itself has a daily footfall of 12,500 and continues to
provide facilities including the Post Office and other retail functions;
(d) The Bus Station accommodates 2,000,000 traveller movements per
annum and as part of these proposals it is intended to be upgraded. That
upgrade was already part of the Merseytravel proposals and this
development will ensure that it is brought forward;
(e) The relocation of the Council offices and facilities (including the library)
is proposed immediately to the south of Cherryfield Drive but will continue
to provide an attraction serving the town centre as a whole.
6.4.164 In short:
(a) The conditions secure the removal of obstacles to the integration of the
centre as a whole;
(b) The scheme would positively provide through the master planning
exercise and the conditions controlling subsequent design the facilitation of
movement across Cherryfield Drive to the north and south;
(c) There would remain important attractions that would be complementary
to the town centre/retail proposals currently being considered to secure the
integration of the development overall.
6.4.165 The above apply irrespective of the ownership of the town centre facilities.
Self evidently, Tesco’s acquisition of their interests within the town centre
provides a further commercial imperative that adds to the certainty that the
re-development of the town centre will be likely to be secured as a
consequence of the development to the south.
g) Whether any permission which may be granted should be subject
to any conditions and, if so, the form they should take.
6.4.166 An extensive suite of planning conditions and obligations are proposed by
the Council and reflect the advice of statutory consultees and others. The
conditions accord with the advice in Circular 11/95.
h) Other relevant matters

431

KMBC/INQ/8
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Residential amenity
6.4.167 During the Inquiry significant weight was given to issues concerning
environmental protection and residential amenity. A number of aspects of
the proposed development were challenged by Grange Residents
Association and others. The applicant has submitted a number of
documents into the Inquiry in answer to those concerns. These
documents 432 , provide clarification and additional information to that
submitted within the Environmental Statement.
6.4.168 The Environmental Statement was scrutinised by the professional officers of
the Council and independently reviewed by Bureau Veritas (BV) who were
commissioned by the Council. Evidence before the Inquiry demonstrates
the robust and challenging approach taken by the Council informed by
officers and BV. In the initial review report 433 , a significant number of
issues were challenged leading to the submission of additional evidence and
information by the Applicant.
6.4.169 The Council officers and BV have continued to review the documents
submitted to the inquiry and advised that impacts were properly addressed
subject to appropriate planning conditions.
6.4.170 The Council acknowledged in the report submitted to the Planning
Committee in June 2008 434 that not all of the environmental and amenity
impacts could be fully mitigated including:
•

Loss of sunlight and daylight to a limited number of properties

• The visual and psychological impact of the presence of the stadium on
those closest properties on Whinberry Drive
• Inconvenience from increased pedestrian and vehicular movement on
match days
•

Noise and dust during construction.

6.4.171 However it is the Council’s considered view that taking into account the
benefits the proposal will bring to Kirkby the impacts are not so significant
as to warrant refusal of planning permission.
6.5

Conclusions

6.5.1

We invite the following conclusions:

6.5.2

In Opening the case on behalf of the Council attention was drawn to the
dawn of the age of spatial planning:
i) In approving RSS the Secretary of State has grappled with the need to
frame policies consistent with the spatial planning objectives set out in
PPS1. In particular, RSS was framed so as to address outcomes and its
policies were not simply to be regarded as an outcome in themselves.

432
433
434

especially CD 10.1.6, CD 10.1.7, TEV/P/11 and the relevant TEV/INQ suite of documents
CD 3.20
CD 5.1 pages 277-296 and 314-315
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ii) The determination of this application tests the commitment to spatial
planning. It necessitates the consideration of the outcome of the
development not simply in land use or policy terms but in the manner it
affects people’s lives.
iii) The determination of this application tests the commitment to embracing
the social inclusion agenda. The indisputable and dismal facts of
deprivation and decline entrenched within the community require to be
addressed.
6.5.3

The outcome of this development will include
a) A town centre that provides for the needs of the community;
b) Welcome investment to the fabric of the existing town centre including
the market and new retail units north of Cherryfield Drive;
c) Over 1,200 real jobs in a location that is accessible to a community in
need of jobs. Accessibility here is not just the proximity of home to jobs
but also the opportunity to develop the skills and obtain training to access
those job opportunities;
d) The provision of a stadium to serve a prestigious Premier League
Football Club to replace a facility recognised as being inadequate. The
stadium development will engender a sense of place and be identified with
the town;
e) In short here is the chance to marry opportunity with need. On the
evidence that marriage of opportunity with need would produce significant
measurable benefits. At a time when locations such as Kirkby face
extraordinary challenges the rejection of such opportunities requires very
clear and compelling justification that should be capable of being
understood by those likely to be most closely affected by the decision. It
should not consist of either the formulaic application of arid land use
planning policy being allowed to override a profoundly beneficial
development or an outbreak of the worst kind of planning protectionism
masquerading as the application of policies designed to achieve a quite
different result.

6.5.4

In these circumstances we invite the grant of planning permission subject to
appropriate conditions and the S106 agreement.

7.

THE CASE FOR OTHER INTERESTED PARTIES APPEARING IN
SUPPORT OF THE PROPOSALS
The material points are:

7.1

Kirkby Residents in Support of Progress is an independent community
group representing the silent majority. It is necessary that the Inquiry
hears from all sides, not just the vociferous minority that purports to
represent the people of Kirkby. The majority of Kirkby residents and the
business community are in support of this development which will bring life
and vitality into the town and make it a place people want to visit, live in
and work in. There is substantial support from the local community and
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local businesses. 1,099 KRISP forms have been returned offering support.
76 email messages of support have been received with 48 letters. Kirkby
needs, wants and deserves this level and scale of investment, as it presents
a once in a lifetime opportunity for the Kirkby community - both now and in
relation to future generations. The main points of our case are as follows:
•

The lack of private sector interest/investment in Kirkby town centre in
recent years;

•

The need for this level of investment and development in Kirkby to act as a
catalyst for the wider physical and cultural regeneration of the town;

•

The limited retail offer available to the people of Kirkby and consequently
the long-standing and clear need for a large superstore in Kirkby;

•

The lack of private sector interest in providing such a superstore over the
last ten years;

•

The wider shortcomings of the existing town centre which does not meet
the needs of the Kirkby community;

•

The lack of an evening economy, which means that Kirkby residents must
travel out of Kirkby for entertainment;

•

The desperate need for the proposed new jobs which would arise from the
project; and

•

The need for additional community facilities and the community programme
which is being proposed by Everton Football Club, through the Everton In
The Community charity.

7.1.1

The proposal will support young people by providing quality opportunities
which could prevent them becoming NEET (Not in Employment, Education
or Training). Agencies that support young people in Kirkby include
Knowsley College, the Youth Service, Knowsley Works, Job Centre Plus and
Connexions. These organisations are keenly concerned to improve
opportunities for youth. In November 08 17% of all 16-18 year olds in
South Kirkby were NEET, amounting to 139 people. In North Kirkby the
figure is 12.5% or 92 people. The others are all in education or training of
some sort and will be looking for employment. The development will lead to
an increase in job opportunities for the wider community. All of this will
return financial resources back to the local community.

7.1.2

Despite many community initiatives to inspire and invigorate local people
the health of people has deteriorated as has the number of workless and
depressed. The Sonae factory 435 and the prospect of a new waste disposal
plant augurs poorly for the young people of the town. This proposal is vital
for the survival of the town and its young people. We should not be denied
the investment that so many other places have received such as Widnes,
Skelmersdale and the Wirral. It is a timely boost to the local economy and
there is no alternative.

435

An employer on the Industrial estate
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7.2

Mr Macveigh is managing director of Newtown Taxis. The company has
been in existence in excess of twenty years, and during this time it has
prospered and as a consequence of this, the work force has increased
substantially. Currently, the business has one hundred and fifty drivers and
support staff, who incidentally are all local residents. The company
headquarters is located within the heart of the community it serves, in the
town centre. The management team have to date participated in several
meetings with Tesco representatives. The much needed regeneration of the
local area is dependent upon financial investment of this kind. As a resident
business it is expected that the company will grow further, and allow an
increase in the workforce by a further one hundred local drivers.

7.3

Ms Toner is a local resident who has lived in Kirkby since 1954 and has
worked in the community as a play leader, as a community development
officer and later in various roles in the voluntary sector. The health of many
people in Kirkby has deteriorated with a cycle of worklessness, deprivation
and depression. Many of the large employers have left the area, taking the
jobs with them. This application is about regeneration of a town which has
been let down in the past by Government and politicians. The range of
retailers that were here in the 60s and 70s has also gone, leaving a variety
of smaller outlets. The centre is run-down.

7.3.1

For many years it has only been the economically active people who have
afforded the luxury of travelling outside the town to shop. Many people in
Kirkby feel isolated by unemployment, poor health and no transport. It is
wrong that neighbouring communities should try to deny the people of
Kirkby an opportunity of regeneration and investment.

7.4

Mr Caulfield is the proprietor of Lazer Electrics and represents the Official
Kirkby Traders Association (OKTA). Lazer Electrics is a hardware and
electrical shop in Kirkby town centre, which has traded for some 28 years.
Kirkby cannot be expected to continue to attract customers in its current
state. The centre is outdated and portrays a poor image and needs
investment to make the improvements necessary to create a shopping
facility suitable for the 21st Century.

7.4.1

There was a time when the centre thrived. But over recent years there has
been a gradual, but very definite, decline. Asda left in the 1970s and the
large high street retailers — such as Currys and Tandy Woolco — closed
one-by-one. How can this decline be reversed? How can the kind of
retailers that will encourage customers from Kirkby to shop here and not
travel away from the centre be persuaded to come here? It will take a large
development such as the one proposed by Tesco and Everton Football Club
to tempt the type of shops Kirkby has been crying out for. This is an
opportunity that should not be missed.

7.4.2

Where were the objectors’ groups when B&M Home & Bargain and the
Pound shops opened? Where were they when Home & Bargain relocated to
a unit three times the size of its first? Nobody showed any concern for
Lazer Electrics when these competitors arrived in town. But competition is
a part of life, especially in retail. It's not competition from Tesco that's
going to kill off existing businesses but a lack of customers. It's not Tesco
that has caused these problems but partly the fact that customers are
travelling outside to do their shopping because of a lack of variety and
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quality currently on offer in Kirkby town centre. Previous landlords of the
town centre have not tackled these problems of migration – but instead
have left this problem unattended to the detriment of a lot of traders.
7.4.3

These plans have stimulated considerable debate throughout the town and
many customers talk about the future of Kirkby with excitement –
something that has not happened for many years. In the short time since
the OKTA was established 299 names of self employed people and
businesses have been signed up. Support has been received from 103 staff
who are employed by shops in Kirkby town centre and surrounding areas
where it had been said they were afraid of losing their jobs.

7.4.4

None of the retailers in Kirkby objected when other regional centres
submitted plans to expand and redevelop their existing retail facilities. The
majority of people that visit Lazer Electrics would like the opportunity to be
able to do all of their shopping in the town centre. This is not competition
for Liverpool - residents here will continue to visit the regional city centre.
But the redevelopment of Kirkby offers an alternative to travelling all the
way into the city centre or to one of the other regional centres - every time
a customer wants choice or variety. This project will stop the systemic
migration of customers away from Kirkby which has been worsening year
on year for a long time. This scheme will also attract - through the position
of Everton Football Club - people from outside of the city region. It will
strengthen Merseyside as a whole.

7.4.5

At the last count there were 1,092 people who submitted completed forms
in support of KRISP and a new town centre. It needs to happen to secure
the future of this town and its residents.

7.5

Mr Dodd represents the Kirkby Small firms Forum. The objective of the
Forum is to use the Destination Kirkby initiative to inspire young long-term
unemployed people in Kirkby, by offering local companies on the Kirkby and
Knowsley Industrial Estates the opportunity to tender for work that is being
brought to the town. There are 62 member firms. They expect to arrange
for 5-600 jobs in the fields of taxis, security, catering, engineering, civil
engineering and indirect spin-offs, such as construction, that will flow as a
result of this scheme. EFC may also be involved in employing about 100
chronically disaffected people in Kirkby. None of this is likely to happen
unless the development goes ahead.

8.

THE CASE FOR LIVERPOOL CITY COUNCIL
The material points are:

8.1

INTRODUCTION

8.1.1

The fact that so many of the neighbouring local authorities have appeared
at the inquiry as objectors indicates the level of concern over the major
policy breaches and damage to the retail hierarchy and to the plan led
system that this application represents.

8.1.2

Attempts to portray objectors as pursuing rival commercial interests, as
interfering in matters which are the proper concern of another local
planning authority or as bodies which have as their agenda the prevention
of regeneration in Kirkby are as misplaced as they are desperate. On the
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evidence produced at this Inquiry the Secretary of State should be left in no
doubt that the concerns being pursued by Liverpool City Council are based
on genuine and real concerns over the damage that this application, if
granted, would cause to confidence in the regional and local planning
framework and to investor confidence in existing centres – including the
regional centre. They are also based on real concerns as to the validity of
the claims made as to the regenerative effects of this proposal and the
failure to explore any alternative approach to regeneration which would be
compliant with national, regional and local policy.
8.1.3

There have been several attempts on behalf of the applicant to divert this
Inquiry away from the specific planning issues raised towards generalities –
particularly where issues, when expressed as generalities (like mothers and
apple pie), are obvious “good things”. Thus,
(a) The issue is not whether Kirkby as an area needs regeneration (it
clearly does) but whether it has been demonstrated that the present
scheme is the only, or even an, effective way to achieve that regeneration.
(b) The issue is not whether Kirkby should be left to wallow in its socioeconomic problems but whether the evidence demonstrates that if this
proposal is dismissed then there are no other opportunities for regeneration
or economic improvement of the area and whether the steady
improvements made over recent years cannot be built upon in a way that is
compatible with planning policy.
(c) The issue is not whether it would be desirable for Everton Football Club
to have a new stadium (another apparent “good thing”) but whether the
Club’s current ambition, driven by their present financial model and
ownership, justifies public support for a proposal that is so at odds with the
regional and local planning framework.
(d) The issue is not whether there is a need to provide an improvement in
the shopping offer in Kirkby but whether it has been demonstrated that a
scheme of this scale - largely on open land beyond the existing centre - is
the only or even an appropriate means of meeting that need.
(e) The issue is not whether the existence of the 1997 planning permission
and former Asda Site Development Brief has failed to bring forward redevelopment of the centre (clearly they have not) but rather whether any
coherent and pro-active effort has been made by the local authority to
explore the opportunities for the redevelopment of the centre.
(f) The issue is not whether planning permission should be granted
because Tesco say that, if it is not, they will “take their ball home with
them” but whether it has been demonstrated that a Tesco led development
of this size is the only realistic and effective way to achieve the regeneration
of Kirkby.

8.1.4

The Secretary of State should note the significant changes in the way the
application has been presented - even during this Inquiry process.
(a) There can be no doubt that the applicant was arguing that the scale of
the proposed development was justified as being the minimum necessary to
provide the cross-subsidy for the Stadium and that they were asking the
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local planning authority to give weight to this in the consideration of their
application to overcome the potential conflict with policy. This is apparent
from the Supporting Statement 436 and the financial statement 437 .
(b) There can be no doubt that this is how Knowsley interpreted the
application. They instructed King Sturge specifically to investigate this claim
with a view to putting it in the planning balance because the proposal was
not “wholly policy compliant.” 438 This was also the view taken in the
Committee Report 439 .
(c) Asking for a financial contribution towards a desired objective to be
balanced against policy or other planning objections to a development is, of
course, the essence of an “enabling development” argument.
(d) This enabling argument continued up until the date of the letter from
the Programme Officer of 16 October 2008 setting out the Inspector’s
concerns over the lack of supporting financial justification.
(e) The reliance on an enabling argument was ostensibly withdrawn in the
letter from Berwin Leighton of 22 October 2008
“This technical form of “enabling development” is not the basis of our case
and accordingly it will form no part of our evidence.”
This was repeated by Leading Counsel at the second pre-inquiry meeting
and, therefore, avoided the pressure then being placed on Knowsley and
Tesco/Everton (TEV) to disclose (and thus open up to scrutiny) any financial
justification which might have supported such an argument.
(f) However, the position now appears to be that the applicant is still
arguing that the cross subsidy to EFC is a factor which should be put into
the balance when weighing the policy considerations for and against the
development – i.e. to outweigh the planning objections 440 – which amounts
to the resurrection of an enabling argument. Yet TEV are still not prepared
to produce the information which would allow the financial connection
between the retail scheme and the stadium to be subject to public scrutiny
and tested.
(g) In the absence of such information, however, no weight can be attached
to the cross subsidy as a factor in favour of the grant of the application as
we neither know whether it will be sufficient to allow the stadium to proceed
(Everton have not produced any detail of their own financial arrangements)
nor do we know whether a sufficient cross subsidy could be generated by a
development of a smaller scale.
(h) Furthermore, it is quite remarkable that the applicant and its financial
advisers were saying as late as April of last year that the larger floorspace
then being applied for was the minimum necessary to generate the increase
in land values to provide the subsidy. Since then two things have
happened. First, the floorspace of the scheme has been reduced. Secondly,

436
437
438
439
440

CD 1.1.3
CD 1.7.1
LCC/A/1 – App. 1
CD 5.1 page 353
Clarkson Q.C. in xx of Andrew Pepler
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the world economic situation has changed. Any financial connection
between the scale of the scheme and the stadium must have radically
changed. Perhaps we should not, therefore, be surprised that the applicant
does not want that relationship to be open to public scrutiny.
(i) Furthermore, the re-development of the Bellefield Training Ground
which was to have produced about £8-10m towards the cost of the stadium
has been refused planning permission on appeal thus making the financial
connection between the retail development and the stadium even more
tenuous. Either Everton always had a borrowing capacity which would have
required a lower subsidy or Everton never had sufficient funding for the
Stadium in the first place. The reluctance of TEV to agree to a condition
which would prevent development of the retail scheme commencing until
some practical commitment to the building of the Stadium has been
demonstrated can only be explained by their realisation that it is entirely
possible that Everton may not be able to commit to the Stadium within a
timescale acceptable to their own commercial ambition.
(j) The applicants must not be allowed to claim that weight should be given
to the cross subsidy in the planning judgment without the necessary testing
of the need for, or the ability of, this scale of development to provide such a
subsidy.
(k) The approach to be adopted, we respectfully suggest, ought to be quite
simple. If there are no planning objections to be weighed in the balance
then the cross subsidy can be ignored. If there are planning objections
then the weight to be given to the cross subsidy required testing and,
without such testing, equally must be ignored.
8.1.5

Finally, although the application was originally described as a town centre
regeneration scheme, it has become clear that almost all of that part of the
scheme to which the applicant is actually committed will take place outside
the town centre and on open land. Despite having now obtained ownership
of the majority of the town centre, the applicant has made no attempt
either to re-design the scheme to bring forward early development on the
former Asda site or to provide any commitment to that part of the scheme.
Indeed, it is apparent from the Phasing Programme attached to the S106
agreement that Tesco do not intend to develop Phase 4 themselves as the
revised Phasing Programme refers to them marketing (i.e. selling the site
on rather than any obligation to develop) that part of the site. They have,
therefore, now declared their exit strategy from the town centre.

8.1.6

LCC addresses the principal issues, insofar as they relate to the council’s
objections, under the following headings:
(a) The breaches of national, regional and local planning policy
(b) The other material considerations
i.

The regeneration needs of Kirkby

ii.
The spurious urgency of the case and the needs of Everton
Football Club
(c) The remaining issues raised by the Secretary of State.
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8.2

(a) Breaches of National, Regional and Local planning policy

8.2.1

National policy supports the plan led system “and the certainty and
predictability it aims to provide” 441 . It is this certainty and predictability
within the sub-region that the Liverpool City Council is concerned to protect.

8.2.2

The situation in Knowsley is not one where the development plan is out of
date. RSS couldn’t be more up to date – having been finalised in
September 2008 - whereas the Knowsley Replacement Unitary
Development Plan (KRUDP) was adopted in 2006 – after this application
proposal had been first mooted with Knowsley.

8.2.3

Whilst the evidence base for the KRUDP may date back to the Chesterton
Study in 2002 442 there is nothing in the policies or strategies set out in the
KRUDP which is remotely inconsistent with national or regional retail policy.
Indeed the reason given by Knowsley for not saving most of their retail
policies is that they duplicate national policy 443 . The assertion that the
evidence base has changed is addressed later.

8.2.4

National Policy requires the adoption of a sequential preference for the
development of previously used land rather than open space - arising out of
the need for development to be sustainable 444 . There must be a heavy
onus on the applicant to demonstrate why the majority of this proposed
development is on undeveloped land and why there is no commitment to
develop the underused area in the north of the town centre. This is of
particular importance bearing in mind the fact that Tesco has acquired the
majority of the existing town centre since these proposals were originally
developed.

8.2.5

The specific national policies which relate to the present development are
principally those in PPS6. The main points are:
(a) Changes to the retail hierarchy should be brought forward through the
regional and local planning framework [paras. 2.10 and 2.14].
(b) Scale: the scale of opportunities identified through the plan led process
should be directly related to the role and function of the centre [para. 2.41]
and planning applications should be judged by the same principles [para.
3.12]. The importance of scale is carried through into the Consultation
Draft on PPS6 where the same principles are re-iterated and given even
more emphasis. [proposed replacement paras. 2.41, 3.13, 3.15, and
3.19(e)(iii) 445 ]
(c) The catchment of a centre is closely connected to, and should be
appropriate to, that role and function. [PPS6 paras. 2.1, 2.41, 3.10, and
3.13] Again these principles are carried forward into the consultation draft.
(d) There is currently a requirement to demonstrate the need for the
development but that need has to relate to the appropriate catchment area
[see paras. 2.1 and 3.10]. Whilst this policy requirement may be removed

441
442
443
444
445

PPS 1 para. 8 and PPS 11 and 12
CD 3.6
KMBC/INQ/4
PPS1, para. 27(viii)
CD 7.1.6
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in relation to development applications if the proposals in the consultation
draft are adopted – and whilst those proposals may be indicative of a
direction of travel - it cannot be assumed that the draft will necessarily be
adopted. Furthermore, the requirement to assess need will still be imposed
on the LPA at the plan making stage which should govern subsequent
applications.
(e) Sequential test: before a development outside or on land on the edge of
a town centre should be permitted the applicant should have demonstrated
that the development could not have been undertaken within a town centre
- taking into account issues of availability, suitability and viability and
showing flexibility in terms of scale and format. This again requires the
applicant to demonstrate that they could not have located all or a part of
the development on the land in the north of the town centre.
(f) Impact: impact includes “the extent to which the development would
put at risk the spatial planning strategy for the area and the strategy for a
particular centre or network of centres, or alter its role in the hierarchy of
centres” [PPS6 para. 3.22] and “the likely effect on future public or private
sector investment needed to safeguard the vitality and viability of the
centre or centres.” Similar tests would be retained if the consultation draft
were to be adopted.
8.2.6

The consultation draft of PPS4 clearly encourages flexibility in approaching
economic development especially in areas where this can help to achieve
regeneration. However, this is clearly expressed to be subject to the
principles of sustainable development set out in PPS1 (and thus to embrace
the sequential test) and does not contain any suggestion that it overrides
the principles set out to govern retail economic development in PPS6.
Is the application proposal in breach of these principles of national
policy?
Changes to the retail hierarchy

8.2.7

The size and nature of the proposals in this application will involve a change
in the relative position in the hierarchy between the new centre at Kirkby
and the two other existing Knowsley centres (Huyton and Prescot). The
combined size of Kirkby and the new retail park will put it on a par with
sub-regional centres such as St Helens 446 . This change in the retail
hierarchy was recognised in the application documents 447 , and in the report
by Mr Holliss to KMBC when he referred to the “significant shift in the role
and status of Kirkby within the retail hierarchy that is not foreshadowed by
either element of the current development plan.” 448 This view was echoed
and endorsed by KMBC officers in their report of the application to
Committee 449 .

8.2.8

This is a proposal which should be brought forward through the
development plan process where it could be considered as part of a strategy
for the future of retail provision in the sub-region alongside the role of other

446
447
448
449

LCC/P2 Table AP7.1 read with SOCG Table 8
CD 1.1.3 para. 3.8, 10.15, 10.21
CD 3.18 para. 9.5
CD 5.1 pp. 47, 236, 241

Page 128

Report APP/V4305/V/08/1203375

retail centres. In that way a balanced decision could be taken as to the
desirable scale of development - giving appropriate weight to the claims of
other centres in the area - and in a way which allowed future development
decisions to be taken against a coherent planning background rather than in
a “free for all” generated by opportunistic developers or against any single
(“take it or leave it”) planning application proposal.
8.2.9

This application has high-jacked the development plan process. It has led
to the production of the aborted Interim Planning Statement as an attempt
to justify development on the scale of the current proposals – with the
corresponding diminishing of the value of the recently adopted UDP. It has
led to a concentration on the inflated claims of the application proposal as
being the “once in a lifetime/generation” opportunity to solve Kirkby’s
problems through the instant creation of jobs rather than a considered
analysis of the strengths and weaknesses of the existing town centre and
the development of a long term strategy building upon progress already
made in addressing the socio economic problems of the area.

8.2.10

There has also been at times an attempt to highjack the future LDF process
by relying on the reference in the recently produced Community Strategy to
the existence of this application as being an indication as to the likely future
endorsement of the proposal through the LDF process 450 . Presumably,
however, Knowsley will carry out the required consultations on their LDF
and their experience with the IPS demonstrates that there may be some
serious issues for them to address as part of that consultation process.
Presumably they will also give some weight – whichever way they go – to
the conclusions of the Inspector and Secretary of State arising out of this
inquiry process.

8.2.11

If it is appropriate for the role and function of Kirkby to undergo such a
major change or for a major edge of/out of centre site to be created, then
national policy requires that this should be achieved through the
development plan process. Any other approach would herald a retailer led
planning application free for all.
Scale

8.2.12

The proposed uplift in retail floorspace of 50,000 sq. m. gross must be
compared to the current floorspace within Kirkby town centre of 21,220 sq
m. Some 48,449 sq. m. of this proposal (roughly the current size of Widnes
town centre) would be on land south of, and separated from the town
centre by, Cherryfield Drive. No-one can rationally argue that in retail
terms a development over twice the size of the existing centre, most of
which is on open land outside the town centre, is physically of an
appropriate scale in relation to the size of the existing centre.

8.2.13

Even more importantly, the proposal is not of an appropriate scale when
looked at from the point of view of retail functionality. This can be
demonstrated by comparing the current catchment and turnover of the
other Knowsley centres in order to avoid the fallacious accusation (made by
both Tesco and KMBC) that such a policy compliant approach necessarily

450

Clarkson Q.C. in xx
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would condemn Kirkby to a position where it cannot significantly improve its
trading performance.
8.2.14

Presently, Huyton, Prescot and Kirkby all have equal status in the KRUDP.
They are similar sized suburban centres 451 and North Huyton, at least, has
similar socio-economic problems to those in Kirkby 452 . The relative zonal
market shares of these centres in comparison goods at present can be seen
in Mr Holliss’ Spreadsheet 7 453 .
(a) Using Mr Holliss’s zones, Prescot (together with the Cables Retail Park)
presently achieves
27.45% in its home zone - Zone 3,
15.93% in Zone 4, and
9.17% in Zone 8.
Otherwise, its penetration into other Zones is miniscule. No-one suggests
that Prescot is not performing its proper role and function.
(b) Huyton achieves
15.85% market share in its home zone (Zone 8),
9.33% in Zone 10 and
4.1% in Zone 4.
Its penetration into other zones is miniscule (less than 1%). No-one
suggests that Huyton is not performing its proper role and function in the
retail hierarchy.
(c) Kirkby on the other hand achieves
15.01% in Zone 1 and
16.83% in Zone 2
with miniscule penetration elsewhere.

8.2.15

Whilst Kirkby’s comparison turnover is undoubtedly lower than that of
Huyton and Prescot (a reflection of the spending power of the greater
population in the zones served by those centres) and whilst its market
penetration in the convenience sector could be better, it is the equivalent
level of market share and the level of turnover in these equal centres which
gives the best guide to how a properly performing Kirkby might be
operating. There is scope for improvement in market penetration within
Kirkby’s home zones.

8.2.16

Mr Holliss, who has identified a study area appropriate for collating the
evidence to inform the LDF process for Knowsley as a whole, is apparently
content with Huyton drawing £30m and Prescot drawing £47m from that

451
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study area in 2013 - if this scheme were to go ahead 454 . He calculates that
the present draw from the study area of these two centres is approximately
£30m and £46m 455 . These figures must, therefore, give a reasonably good
guide as to how a properly functioning Kirkby might perform if it were to
retain its equivalent role in the retail hierarchy. This would demonstrate a
need for an increase in comparison goods turnover in Kirkby (currently
estimated by Mr Holliss as being around £20m for comparison goods) of
between 50% and 100%.
8.2.17

In fact, the projected comparison turnover of Kirkby following this scheme
(using Mr Holliss’ figures for trade draw from his study area in IP2 456 for
accurate comparison) would be £168m – i.e. over 3 times the turnover of
Prescot (together with its retail park), over 5 times the turnover of Huyton
and 8 times the current comparison turnover of the centre.

8.2.18

This £168m involves market penetration of about 50% (46% and 48%) in
Zones 1 and 2 , over 20% in Zones 3, 12 and 13 and 10% or over in Zones
4, 8 and 10. This shows an extensive catchment far greater than any of the
equivalent centres in Knowsley. The percentage market share of the
proposed new centre in 5 zones would be considerably higher than Huyton
currently achieves in its home zone.

8.2.19

Mr Williams’ figure for the future comparison turnover of Kirkby is £230m of
which only £78.34m comes from his Zone 1 (Mr Holliss’ Zones 1 and 2).
Two thirds of the turnover would come from outside Kirkby’s natural
catchment area. Equally a massive £124m (almost 50%) comes from
outside Mr Williams’ Zones 1 and 2 457 .

8.2.20

Remarkably Mr Holliss, by accepting Mr Williams figures for the proposed
turnover of the new development also accepts that approximately 27%
(£62m) of that turnover comes from outside his study area

8.2.21

Looked at from these perspectives, the extent of the change in the retail
hierarchy is demonstrated beyond serious argument. Kirkby’s comparison
goods turnover would increase until it was just lower than that of St Helens
and it would draw from a sub-regional catchment.

8.2.22

There cannot be any serious argument this development is not of an
appropriate scale. This is not to say that Kirkby should not be able absorb a
significant uplift in its comparison and convenience goods offer but the scale
of such an uplift would be very significantly lower than what is proposed in
this application. A starting point for identifying the appropriate extent of
any such uplift should be – perhaps not surprisingly – the levels suggested
in the KRUDP but we do not argue that a modest increase on even those
figures would necessarily be unacceptable against the scale test 458 .
Need 459

454
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8.2.23

Similar points arise in relation to the question of need. The issue of whether
or not need has been demonstrated depends entirely on what area is taken
to be the appropriate catchment area within which to assess whether a
need exists. Mr Pepler has demonstrated 460 that if the appropriate area was
the current home zone of Kirkby (Mr Williams’ Zone 1; Mr Holliss’ Zones 1
and 2) then only the proposed Tesco and 4889 sq m of comparison
floorspace could be justified even on the totally unrealistic assumption that
the new development attracted 100% market share.

8.2.24

On the other hand if one takes a sufficiently large catchment area with an
enormous population it will always be possible to demonstrate need even if
the level of expenditure growth per head is relatively modest. This, in
effect, is what Mr Williams has done and Mr Holliss, although initially
criticising the Williams catchment, eventually adopted a larger primary
catchment area when he carried out his own exercise. The adoption of such
a large catchment area means that need can be demonstrated whichever
level of growth is adopted 461 . This ignores the PPS6 requirement to adopt a
realistic catchment appropriate to the size of centre and amounts to a self
fulfilling prophecy.

8.2.25

Mr Williams then goes on to adopt a simplistic approach to need based on
benchmark turnovers which takes no account at all of the complex shopping
patterns that exist in an urban area influenced by the Regional Centre and a
series of lower order centres. Mr Holliss, on the other hand, uses a
catchment /study area drawn up for Knowsley as a whole but is unable to
demonstrate a need for the full quantum of the proposed floorspace from
within his proposed catchment.

8.2.26

Both retail witnesses have to rely on unrealistically high levels of market
share drawn from an extensive area which bears no relationship at all to the
catchment of a centre such as Kirkby (or for that matter Huyton or Prescot).
The need test is not satisfied because an unrealistic catchment has been
adopted.
Sequential test

8.2.27

It is said by the applicant that the area in the north of the town centre
would not be attractive to retailers, that it would not be physically possible
to site a Tesco of the proposed size there, and that the positioning of any
large store in that location would either present an unattractive outward
appearance to Kirkby or turn its back on the existing town centre.

8.2.28

However, there has been no serious exercise carried out to see what size or
design of store this part of the town centre could accommodate. The lack of
any such exercise was confirmed by Mr Davis. Right from the start in
December 2005 462 this proposal has been put forward on the basis of a
major retail scheme south of Cherryfield Drive. There has been no exercise
carried out by the Council to ascertain what land could realistically be

460
461
462
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assembled to create viable development areas in the existing town
centre 463 .
8.2.29

Yet St Modwen (an experienced developer with an impressive track record
in regenerative town centre development) were interested in pursuing a
scheme in the north of the centre – which would have involved some site
assembly. Knowsley do not appear to have approached the merits of those
proposals with any realism – preferring an alternative put forward by Mr
Weiss (who apparently had no track record and little incentive to re-develop
in view of the long leasehold interests 464 ). We know that Asda were
expressing interest in their former site as recently as 2005 465 and, quite
remarkably, Ms Ramsey was unable to say in xx whether this expression of
interest had ever been followed up. The significance of this expression of
interest from Asda is that it was made before the Tesco proposal emerged
and that Asda were also identified by Development Securities as being
interested in the site as late as 2007 466 .

8.2.30

The applicant proposes that a leisure unit be placed in the north of the town
centre as one of the earlier phases of their proposals. It is true that their
only commitment is to market such a leisure centre and that they have
produced no evidence of any interest in the site from a leisure operator but
there is an inherent contradiction in their argument that on the one hand
no-one would presently be attracted to the north of the town centre and yet
on the other there might be some realistic opportunity of attracting a leisure
operator there in the early part of the scheme process despite its
remoteness from the retail development south of Cherryfield Drive.

8.2.31

Furthermore, so far as producing an appropriate form of development in the
north of the town centre is concerned, it is not suggested that the proposed
(but uncommitted) Phase 4 could not be appropriately designed to enhance
the town centre. Again there is a contradiction in the applicant’s argument.

8.2.32

It is our submission that no real evidence has been produced to this Inquiry
that the required enhancement in the retail offer of Kirkby could not be
brought forward within the existing town centre in whole or in part. The
applicant has failed to satisfy the sequential test.
Impact

8.2.33

It is not LCC’s case that this proposal would harm the vitality and viability of
Liverpool City Centre or of any other centre within the Council’s area. It is,
however, argued that there is an unacceptable impact according to the tests
set out in PPS6 para. 3.22. It is the LCC case that this proposed
development would put at risk the spatial planning strategy for the area and
the strategy for a particular centre or network of centres.

8.2.34

We are concerned about the role of the regional centre and its relationship
to the other centres in the region rather than specifically about the
commercial success of Liverpool One. However, the purpose of Liverpool

463

confirmed in xx by Knowsley’s witnesses
Day 9 xx Cole: Inspectors note: it is also clear from the answer to xx by CAO that these produce a safe rental
return
465
SUP/KMBC/A/1/1 – Annex 11
466
confirmed in evidence by Mr McVicar
464
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One was to claw back trade to the Regional Centre and to re-instate and reaffirm it in that role. The improvement in the function of the City Centre
had been brought forward through the Development Plan process.
Inevitably that has involved some re-adjustment in the City centre,
particularly in the peripheral areas. The centre now needs time to settle
down. For the improvement brought about by Liverpool One to be gradually
whittled away by an opportunistic planning application distorting the
shopping hierarchy is clearly inappropriate.
8.2.35

It is important that the Inspector and the Secretary of State fully
appreciate, however, the extent to which this proposal will draw trade away
from the regional centre. As Mr Holliss and Mr Williams have used the
beginning of 2008 as their base date (i.e. before Liverpool One commenced
trading) they have been able to show the turnover of Liverpool One as
being part of the cumulative impact on the market shares of the sub
regions’ centres. Thus, they have pointed to further trade drawn from other
centres to the regional centre, whilst the cumulative net effect of their
development and Liverpool One on the Regional Centre is shown as being
positive.

8.2.36

This result occurs simply because the scale of Liverpool One (addressing the
needs of a regional centre) is twice the size of the application scheme. This
does not mean that there is no adverse impact on the Regional Centre
because a significant proportion of trade which would initially be recaptured
by the Liverpool One development would, in turn, be lost to the application
proposals.

8.2.37

The extent of this trade withdrawal can be seen from RETAIL/JOINT/1
paras. 3.7 – 3.8. On the original growth rates used, about £53m was
anticipated to be diverted from the regional centre and with lower growth
rates that figure comes down to £49m - which is still the largest draw to the
application proposals from any centre identified and almost a quarter of the
proposed scheme’s turnover. The percentage withdrawal is between 6.6%
and 7%.

8.2.38

LCC does not argue that this will materially harm the vitality and viability of
the regional centre but this impact will significantly reduce the rebalancing
effect in the retail hierarchy that Liverpool One was intended to achieve. All
witnesses have accepted the significance of the role of the Regional Centre
and that it is appropriate that a significant amount of expenditure on
comparison goods should continue to go there. The impact of this
development is to divert a significant level of comparison goods expenditure
to a centre which has not been identified in a development plan for an uplift
in its regional status. This is unacceptable in terms of the retail spatial
strategy for the area.
Other national policy issues

8.2.39

It is recognised that there is support for economic development which would
aid regeneration in draft PPS4 but it cannot be intended for that objective to
overrule all other relevant aspects of planning policy.
Summary
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8.2.40

The application proposals fail the relevant tests relating to national retail
planning and sustainability.
The Development Plan
Regional Policy

8.2.41

RSS 467 sets out a hierarchy of policies which range from the overall
spatial/locational priorities (RDF1), to the priorities for retail development
(W5) to the sub-regional priorities (LCR1 et seq) together with the
sustainable development principles which should influence all applications
(DP 1 -9).

8.2.42

Whilst there is no doubt that RSS was subject to late changes which sought
to ensure that areas such as Knowsley are not left out of the spatial priority
hierarchy and that the needs of regeneration and addressing worklessness
are also given appropriate emphasis, the overall principles of RSS have not
changed. Development in a centre such as Kirkby will
“be compatible with this policy provided the development is of an
appropriate scale and at points where transport networks connect and
where public transport accessibility is good” (LCC emphasis)
This qualification cannot be ignored. Whether or not it also applies implicitly
to the named centres in the third priority is irrelevant to the express
application of the qualification to Kirkby. Because the additional reference
in this third priority category is to unnamed suburban centres (i.e. those
which have not been specifically identified earlier in the policy) and which
may be of varying sizes and function it was obviously felt necessary to
emphasise that the inclusion of these centres in the third priority category
was not intended to give carte blanche for developments irrespective of size
and scale in these centres. The suburban centres should indeed have
priority over the 4th priority areas, particularly where this would aid
regeneration, but only for levels of development that are in scale with the
centres themselves.

8.2.43

Paragraph 5.4 of RSS does not and can not detract from the wording of the
policy itself. It emphasises that it will be for local development documents
to identify the suitable suburban centres in need of regeneration and
suggests that the Land Use Consultants document may be helpful to local
authorities in carrying out that process. Thus, it may very well be the case,
indeed it must be highly probable (and we would not dispute it), that
Knowsley would identify Kirkby through its LDF process as being a centre to
which this 3rd priority should apply. However, the qualification that any
such development should be of an appropriate scale would still remain.

8.2.44

There is nothing in the wording of the policy to say that the appropriate
scale is to be judged by the level of deprivation faced by such a centre.
Logically this could lead to the absurdity of identifying the most deprived
centres - however small or unsuitable - for the largest scale of
development. The juxtaposition of those words with references to transport
nodes is entirely consistent with the usage of the word “scale” in PPS6 and

467

CD2.2(a)
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clearly relates to scale in terms of the size and significance of the centre –
i.e. those centres where transport networks tend to connect.
8.2.45

The importance of scale when considering retail development is emphasised
still further in Policy W5. This is the policy which specifically addresses
retail development.
“In considering proposals and schemes any investment made should be
consistent with the scale and function of the centre, should not undermine
the vitality and viability of any other centre or result in the creation of
unsustainable shopping patterns”
This could not be clearer. Scale is related to the role and function of the
centre.

8.2.46

Insofar as reliance is placed by the applicant and Knowsley on the second
reference to scale – i.e.
“Investment, of an appropriate scale, in centres not identified above will be
encouraged in order to maintain and enhance their vitality and viability,
including investment to underpin wider regeneration initiatives, to ensure
that centres meet the needs of the local community, as identified by Local
Authorities.”
This second reference to scale must have the same meaning as the first (as
was accepted in xx) and the remainder of the wording of this paragraph
simply tells us that retail may be part of a wider regeneration initiative to
meet needs to be identified by the LPA (presumably through the
development plan process). But the development which may be part of that
wider regeneration initiative must still be of an “appropriate” retail scale for
the centre. If that had not been the intention there would have been an
exception stated to the policy – i.e. “development must be of an appropriate
scale unless it is required to be greater as part of a regeneration initiative.”

8.2.47

The true meaning of W5 is re-enforced by the wording of para. 6.22
“The policy does not preclude the investment of resources in other centres,
particularly where this will assist in the regeneration of the centre and the
wider area.” (LCC emphasis)
This is not the language of an exception to the policy. It merely explains
that the policy does not rule out investment in unnamed centres. W5,
therefore, makes it clear that retail development must be of an appropriate
scale for the centre concerned. There is nothing surprising in this – it is
absolutely consistent with PPS6.

8.2.48

There is nothing in LCR1 to suggest that RDF1 and W5 do not apply in
terms of maintaining the connection between scale and development.

8.2.49

Policy DP6 seeks to marry areas of opportunity and need and DP4 seeks to
apply a sequential test. It may be that Kirkby does represent both an area
of economic opportunity (to meet a retail need) and is clearly an area in
economic need. However, this does not of itself justify a proposal which is
out of scale (and in conflict with RDF1 and W5) and which is predominantly
on open land outside the centre (in conflict with DP4). No-one disputes that
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a proposal which was in scale and which utilised the existing underused land
in the town centre would be appropriate development in Kirkby.
8.2.50

The bottom line with RSS is that any proposal which brings about
regeneration and produces jobs in an area in need deserves support but
only so long as the proposal is consistent with the other policies – all the
policies have to be read together. This proposal is not consistent with those
spatial policies and therefore the proposal is not in accord with RSS.
The Knowsley Replacement Unitary Development Plan (KRUDP)

8.2.51

This cannot be dismissed as being out of date. The plan was adopted after
these proposals had first emerged. Those policies which are not being
saved are regarded now as unnecessary because they duplicate PPS6 rather
than because they are out of step with national policy. Whilst the evidence
base dates from the Chesterton Report in 2002 the only real change in
circumstances has been the new ambition to embrace the Tesco proposals
and alter the position of Kirkby in the hierarchy. On any basis, there is no
support in KRUDP for these proposals and they are in conflict with the
frequently repeated statement in KRUDP that proposals should be of a scale
which reflects the role and function of the centre – i.e. the same principles
adopted in PPS6 and in RSS. Equally, there is no support for any expansion
of the town centre beyond the Action Area.

8.2.52

The often repeated mantra from TEV and KMBC that the strategy in the UDP
has failed is quite wrong. It has never been given the opportunity to work.
The Plan would only have begun to carry weight between the submission
draft and the public inquiry (there were outstanding objections to town
centre policies at the public inquiry) 468 . The Tesco proposal came along
before the Plan was even adopted and the Council effectively abandoned
any idea of pursuing a strategy based on KRUDP from then on.

8.2.53

In the normal course of events a local planning authority which has
identified an Action Area and the potential for further retail development
within its centre might have been expected to undertake a process to
identify locations where opportunities for re-development might arise (with
or without land assembly), including the preparation of an action area plan
or masterplan, the identification of development partners and the public
statement of their willingness to use compulsory purchase powers to
support land assembly to take the scheme forward. This is an approach
adopted by local planning authorities all over the country (Alan Black
confirmed this as the usual approach; see also Mr McVicar; Ms Taylor).
Something similar seems to have occurred at Skelmersdale.

8.2.54

It has been accepted that Knowsley have not followed this approach and
indeed all the relevant witnesses have confirmed that no exercise has ever
been carried out on behalf of the local planning authority to identify the
potential for re-development in the northern part of the town centre.

8.2.55

The only evidence is that Knowsley have reacted from time to time to
schemes proposed by third parties – albeit usually only prepared at the
sketch plan stage. Unfortunately their reaction was to back Mr Weiss rather

468
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than St Modwen whose proposals were left to wither on the vine. The
Development Securities interest was also taken over by events and by
Tesco’s acquisition of their interest. Knowsley’s latest reaction – to the
Tesco proposals – has led to the abandonment of any strategy based on the
UDP 469 .
Conclusions on the Development Plan
8.2.56

It is clear then that the current proposals – which involve a development
the size of Widnes to be placed on land outside an existing suburban town
centre – are contrary to retail planning policy at both the regional and local
levels of the development plan. This seems to have been accepted by
Knowsley in the Committee Report 470 and it also appears to have been the
first reaction of Mr Holliss. It is certainly the view of the planning officers in
the neighbouring authorities.

8.2.57

There is absolutely no evidence of any radical change in policy direction
brought about by RSS and insofar as the evidence of Mr Halman and the
change of view exhibited by Mr Holliss between his initial report and his
evidence claims that such a change has occurred this should be rejected.
Close examination of the former RPG13 indicates that there was similar
emphasis placed on the concentration of regenerative development within
the North West Metropolitan Area and the Regeneration Priority Areas (into
both of which Knowsley and Kirkby fell) 471 . In any event there is no
suggestion in RSS that regeneration objectives override the spatial
principles applicable to retail development and the requirement that
development should be of an appropriate scale.

8.2.58

The proposed breaches of development plan policy would not be formal or
technical. They would undermine confidence in the plan led system and in
the ability of local planning authorities in the area to concentrate retail
development within the sub-region within appropriate existing centres.

8.2.59

The significance of any regeneration effects of this development must be
regarded as another material consideration rather than as a factor
demonstrating compliance with policy.

8.3

OTHER MATERIAL CONSIDERATIONS
1. The claimed regeneration benefits of the proposed scheme

8.3.1

It is important to be clear what is meant when it is said that Kirkby is in
need of regeneration, in order to test the applicant’s claim that the
application proposal will bring about regeneration in Kirkby.
Regeneration of Kirkby as an area

8.3.2

There are serious socio-economic problems in the Kirkby area of Merseyside
which require addressing. How far these problems are associated with any

469

Inspector’s note: the point was made in xx of Mr Coles by LCC (day 9) and by others that there are a number of
long leasehold interests in buildings in the north of the town centre which would hamper redevelopment. In answer
to KRAG Mr Coles stated it was “not possible to build a large store in the Town Centre in the near future because
there are too many interests.” This is a factor which may have prevented any redevelopment from taking place
without the prior assembly of land by KMBC through the use of CPO powers.
470
CD 5.1 page 353
471
CD 2.3 Policies SD1 and UR1
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physical/structural problems (e.g. poor housing, quality of school premises
etc) is not clear - but this is outside the ambit of this inquiry. We know that
KMBC have been and are continuing to address these problems. One of the
problems is that of long term worklessness. However, these are not
problems that are peculiar to Kirkby. There are similar if not worse
conditions in significant parts of Liverpool and in other parts of Knowsley
(North Huyton).
The town centre
8.3.3

There are recognised problems with the existing town centre – although
these should not be overstated. The centre lacks a major modern foodstore
and has done since Asda left. The overall quality of the retail offer does
require improvement in that the comparison goods shops are concentrated
at the bargain end of the market and there is an under representation from
national multiples. However, although the centre has these deficiencies
(and is in that sense a “poor” centre 472 ), it does appear to be busy and to
be meeting the needs of a section of its community and it is not exhibiting
any “spiral of decline” (Mr McVicar 473 ; and in chief and xx). There is a good
range of unit sizes. There has been some movement from national retailers
into the centre (Mr McVicar) in the last 10 years. Mr Cole indicated that this
trend has continued.

8.3.4

It is not LCC’s case to say that the centre does not require regeneration or
that an improvement in its retail offer is not required and, whilst we repeat
that the UDP must be the starting point, it is accepted that there may be
scope for further improvement of an appropriate scale and within the town
centre.
The effect of this proposal

8.3.5

There is no doubt that this application will generate jobs and that a
proportion of those jobs will be local to Kirkby and it is not disputed that
this is a benefit of the proposal which has to be taken into account.
However, job creation will occur through any large retail development and
the paradox is that the larger the retail development the larger the number
of jobs – see the EP methodology adopted by Mr Cobbold 474 .

8.3.6

The issue here is not whether the creation of jobs is or is not a good thing
(i.e. one of the issues onto which TEV would like to simplify or divert the
debate) but whether this is an appropriate way to create jobs bearing in
mind all the other planning considerations.

8.3.7

It is important to remember the extent of job creation claimed. The most
recent figures are 1,029 jobs (not FTEs) in Kirkby but only 308 when the
whole of the north-west is looked at 475 . This is a reflection of how
development in Kirkby will affect employment throughout the north-west
taking account of the effect of displacement. There is, however, no
identification of where the displacement of jobs elsewhere in the north-west
will actually occur – the methodology is a generalised one. Equally, that

472
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figure assumes that the whole scheme comes forward whilst Mr Tulley has
also given figures for a situation where only Phases 1a and 1c actually
occur. The equivalent figures for part implementation of the scheme are
549 jobs in Kirkby but only 132 jobs overall when the whole of the north
west is looked at 476 . It is also only the jobs in Tesco which come with any
guarantee of local employment.
8.3.8

Nonetheless this net creation of between 132 and 308 jobs in the north
west (and the greater number within Kirkby itself) are undoubted benefits
of the scheme. However, the methodology only takes into account direct
displacement and doesn’t take account of any loss of investor confidence
which might prevent other proposed schemes from coming forward. Equally
the figures are based on a reference case which assumes only a single
9,000 sq m store in the centre rather than based on any considered view as
to what quantity of development could actually be produced through an
examination of re-development potential in the centre. No such exercise
has been carried out by KMBC to ascertain the overall potential of the town
centre. Finally, paragraph 12 of Mr Cobbold’s assessment tells us that the
displacement figures that have been used take into account the fact that
the scheme would be introduced into a “growing market.” 477 Since that
evidence was introduced lower figures of growth have been produced which
take account of the recent rapid changes in the economy. It is unclear
whether this would have any effect on the net job creation figures.

8.3.9

Whilst the provision of jobs will undoubtedly help address one of the
indicators of multiple deprivation and may have a knock on effect on other
issues (e.g. health) it will not eliminate the problems of worklessness in
Kirkby. We know that KMBC have been making steady improvements in
addressing a number of the other indicators and that it is their intention to
continue with those efforts. Improvements in skills and educational
achievement will take some time to filter through to affect the results and
will occur irrespective of what happens to this application. The
improvements in health care provision are also planned to occur
independently of this application.
Regeneration of the town centre

8.3.10

Although this application was initially put forward as a town centre
regeneration scheme in fact it does remarkably little for the existing town
centre and will, we submit, have significant deleterious effects on the
existing shopping centre.
a) Very little of the committed development is proposed to occur north of
Cherryfield Road.
b) Apart from Phase 4, very little of that northern development is retail.
c) The only enforceable commitment to the leisure block (OQ), the food
and drink units (OC and OD), the hotel and retail in Phase 3b is to market
them. If there are no takers then there is no further obligation. There is no
basis for any assumption that there is any demand for such uses –
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TEV/A/5/1 para. 29
TEV/A/5/1 para. 12
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particularly in the present economic climate. In any event the phasing plan
(so long as it is only contained in the S106 agreement) can be altered by
agreement and/or dispute resolution.
d) There is no commitment to develop Phase 4 and no reasonable basis to
assume that it would be any more attractive to third party developers in
2014 than it is now 478 .
e) There is no evidence that the food and drink units around the bus
station and the small retail block on the old library site will have any
significant effect in drawing car borne customers north of Cherryfield Drive.
f) The refurbishment of the market may have beneficial effects but these
are unquantifiable and there is again no evidence that it would act as an
anchor to attract any new customers who visit the new retail park, who park
there and who shop in Tesco and the other retail units there. We know that
the distance from Tesco to the edge of the St Chad’s Parade is 353 metres
and that the market is some distance further on. Equally there is nothing to
suggest that even visitors attracted to the market would have any
inducement to enter a declining St Chad’s Parade.
g) The probability is that Somerfield would close (Mr McVicar) and
therefore that the one attractor at that end of St Chad’s Parade would
disappear. The overwhelming likelihood is that the few national retailers
that are present in Kirkby town centre would move south 479 and it is difficult
to see who would then be attracted to fill any vacancies created.
8.3.11

The likelihood is there will be very little connectivity between the retail park
to the south of Cherryfield Drive and the old town centre. There will be no
reason for people to make the trip. They will park in the Arena. Tesco will
operate as a one stop shop for their convenience and everyday non food
needs and the comparison shops will provide a range of choice and quality
that cannot be matched in the existing centre. Increased vacancies will
make the existing centre even less attractive. The only hope for the centre
is that it will operate independently at a reduced level for those who are still
attracted by a bargain offer and cannot afford to shop in the national
multiples on the retail park - there would then be two Kirkbys – or rather
one Kirkby and one Cherry Meadow Retail Park.

8.3.12

The net effect on the physical regeneration of the existing shopping centre
is, therefore, likely to be negative and this also needs to be put into the
planning balance.
Summary

8.3.13

478
479

Overall, therefore, the increase in the number of jobs that this out of scale
development would bring, whilst an undoubted benefit, should not be used
as a justification for the abandonment of other sound planning policies
concerned with the primacy of the development plan system and the
stability of the retail hierarchy and with the protection and enhancement of
the existing shopping centre and the identification of suitable locations for
large scale retail development.

Phasing Plans CD 6.1.12 and 17
Tulley TEV/P/5 para. 6.21 and xx; Mc Vicar and Taylor in chief

Page 141

Report APP/V4305/V/08/1203375

8.3.14

Because the methodology of the net employment increase calculation does
not tell us from where in the north west jobs will be displaced it would be
more appropriate to look at the net gain in north west jobs than just the
Kirkby figures. That net gain is very modest and fails to take into account
any impact on investor confidence in relation to other centres in the sub
region.

8.3.15

The failure of these proposals to provide any commitment to tackling the
physical regeneration of the existing town centre and the potential for the
existing town centre to fall into decline is a negative regeneration factor to
be placed in the balance. As a material consideration, therefore, the level
of job creation proposed should not outweigh the major policy objections to
this proposal.
2. THE SPURIOUS CASE FOR URGENCY
The stadium and the scale of the proposed retail development

8.3.16

The issue of the cross subsidy from the retail development to the Stadium
should be ignored because the applicant and the local authority do not wish
it to be open to public scrutiny and testing.

8.3.17

It is accepted that the Stadium may have some beneficial effects in terms of
the image of Kirkby and LCC have no planning objection to the location of
the stadium. Any benefit to the image of Kirby does not, however, justify
the level of retail development outside the town centre. Rather the
converse would seem to be logical. If the image of the centre can be lifted
by association with the Stadium then the potential for attracting more retail
interest in the existing centre must also increase. There is no evidence that
the potential for a scheme within the town centre together with the Stadium
has ever been assessed. It is unclear whether it would be financially viable
since it has not been possible to test the viability of the proposals.

8.3.18

The Council is funding the Stadium through the uplift in the value of its land
which is being passed on to Tesco. However, there is no information as to
how much land the Council would need to give away to create a viable
development to support a Stadium and, therefore, whether a development
of a more appropriate scale, and incorporating more of the town centre,
could not have been achieved. These are the questions which have been
left unresolved by the decision by Tesco and KMBC to keep the financial
matters secret.

8.3.19

As TEV no longer seek to justify the scale of this development proposal by
reference to the delivery of the Stadium one has to ask what other
justification there might be. As Mr McVicar has pointed out the concept of
critical mass cannot be supported without appropriate financial justification.

8.3.20

None of the letters of interest in the development which were appended to
Mr Black’s evidence gives any indication that these retailers would not be
interested if the development proposals were of a smaller scale. Several
were written when the proposals were indeed of a larger scale and there is
no suggestion that the reduction in size has caused them to lose interest.

8.3.21

Mr Black was only instructed to look at this proposal in September of last
year and, therefore, the size of the proposal owes nothing to his
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professional judgment. There is, therefore, no evidence which is capable of
being tested to justify the scale of this development at all.
8.3.22

LCC also accept that it would be a “good thing” if Everton were able to
achieve their ambition of a new stadium and the Council has worked hard to
try and find an alternative location. It is accepted that no such alternative
location has been identified – although this has in part been due to the fact
that Everton have been insisting on the need for a level of enabling
development which would inevitably run counter to policy in most locations.

8.3.23

However, the argument that there is an urgent need for a new stadium or
that the planning system ought to roll over to facilitate an increase in the
value of the club for the benefit of its present owners or even for the
excitement of its fans is not accepted.

8.3.24

The club is and has been consistently successful on the football field. There
is no proven connection between the provision of a new stadium and the
future success of a football club. No doubt the value of the club to its
owners will increase if a new stadium can be provided at a subsidised cost
but this is not a matter which the planning system can properly take into
account.

8.3.25

No convincing reason has been given for example why Everton could not
wait the extra few years to bring forward a more considered proposal
through the development plan system – other than the fear that Tesco
might withdraw from the deal and concentrate on its own European
ambitions (Mr Cole). Again, however, the planning system cannot allow the
demands of a single developer to dictate when policy should or should not
be properly and consistently applied. Furthermore, it has been said that the
present owners may be prepared to sell the club and a different financial
model (without need for a subsidy from retail development) may well
emerge. In the light of the Bellefield decision that may need to happen in
any event.

8.3.26

Whilst the Stadium element of the proposal may not itself raise any policy
objections it cannot be used to support retail proposals which are
objectionable and harmful to the whole planning system.

8.4

THE SECRETARY OF STATE’S ISSUES
Issues a) and b)

8.4.1

These have been addressed above.
Issue c: Whether the application would deliver a sustainable form of
development, as outlined in PPS1. Delivering Sustainable
Development, and respect the need for appropriate standards of
design in relation to the individual elements of the scheme, and the
spatial relationship between the different components of the
development;

8.4.2

This matter has not been addressed in LCC evidence other than to consider
the sequential issues relating to the use of previously developed land and in
relation to the connection between the development south of Cherryfield
Drive and Kirkby town centre.
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8.4.3

The points are repeated that there appears to be no functional relationship
between the area south of Cherryfield Drive and the pockets of
development to the north; and that there is very little commitment to the
development within the town centre. At present the land required to
secure a linkage from south to north is not in the ownership or control of
either the applicant or the Council. However, the applicant would not agree
to a condition which would ensure that no development commenced in
relation to the retail development until the developer was able to
demonstrate his ability to provide the linkage.

8.4.4

As a matter of design as well as function the majority of this proposal is for
an out of centre style of retail park located close to the motorway network
and catering for the car borne shopper. It is not a town centre
development.
Issue d: Whether the application promotes sustainable transport
choices and reduces the need to travel by private transport as
identified in PPG 13: Transport;

8.4.5

For the applicant, Mr Ellis 480 concluded that the convenience element would
slightly increase the mileage travelled by potential shoppers. His evidence
in relation to comparison shoppers followed a methodology that he did not
understand and which was demonstrated to be utter nonsense in cross
examination. He was not re-examined on the points and his later
response 481 does not address any of the criticisms made in cross
examination - although in fact he has actually changed (without
explanation) the methodology 482 . The exercise is still a nonsense because it
assumes transfer (in some cases the total transfer) of all shoppers from the
most popular current shopping destinations to this new development
outside Kirkby. It assumes, for example, in Zone 1 that no-one will still
visit Liverpool. No-one suggests that this is a likely or even desirable
result. Mr Ellis works upon population figures which are out of date and
assumes that every pound spent by every person on comparison goods
represents the same proportion of trips to a particular centre. He has no
evidence from which to convert spending into numbers of trips and, in the
case of Liverpool, he has actually ignored the current mode of travel – on
which he did have some information 483 . Thus even his flawed mileage
saving calculation tells us nothing about whether there will be an increase
or decrease in sustainable methods of travel.

8.4.6

The current spending patterns relating to Liverpool are characterised by
very high levels of use of public transport:
Use of public transport to travel to Liverpool for comparison
shopping
Zone 1
Zone 2
Zone 3

480
481
482
483

71%
72%
71%

TEV/P/4
TEV/INQ/44
LCC/INQ/7 provides a critique of this.
TEV/INQ/32 – missing tables from TEV/A/2 – app 7
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Zone 6
Zone 7
Zone 8

61%
62%
84%

This is not surprising in view of the excellent travel links to the regional
centre which is a transport hub. Railway lines go out from Liverpool city
centre to all the zones in Mr Williams’ catchment area 484 , and Mr Sapiro
agreed that buses also radiate in to the city centre from the different zones.
Having regard to the distance from the station in Kirkby to the new shops,
the application proposal will make travel by car to the proposed
development far more attractive than travel by train and more attractive
than travel by bus in view of the distances involved 485 . That is no doubt
why a sea (arena) of car parking has been provided immediately outside the
proposed retail units.
8.4.7

People will still travel to their existing centres – particularly to the regional
centre and, for example, to retail parks for bulky goods. A proportion (and
we do not know what proportion but it is likely to be large) of trips to Kirkby
will be extra trips.

8.4.8

Mr Sapiro carried out no quantitative assessment but relied on a “gut
feeling”. How accurate his digestive system may be can be judged simply
by looking at a map 486 and noting the high population numbers who will
have to drive past an existing centre in order to get to Kirkby. He agreed
that people who transfer their shopping from local centres to Kirkby would
be travelling longer distances than at present. Equally, he did not take into
account the high numbers of people who travel to Liverpool by public
transport whose trip might be diverted to Kirkby using the car. It is not
clear whether he had ever considered the point. There is no support for his
view and it should be rejected – which in any event is at odds with Mr Ellis
who found an increase in trips in relation to convenience shopping.

8.4.9

It is quite remarkable that no sensible evidence has been presented to the
Secretary of State on this topic. The failure to do so demonstrates either
arrogance or incompetence. The opportunity to ask questions in the
surveys carried out on behalf of the applicant or the local planning authority
which would have allowed for informed judgments to be made about the
mode and frequency of travel to different centres has been ignored. The
only questions which were asked (in relation to Liverpool) have been
ignored and were initially omitted from TEV’s evidence.

8.4.10

We ask the Secretary of State to find that the request for information on
this topic has effectively been ignored but that, on the very limited
information available and based on common sense, the form and location of
this development and its huge catchment is likely to generate more usage
of the private car and overall more and longer trips than currently occur.

484

TEV/A/2 Plan JJW2
Inspector’s note: it must also be noted that public transport to and from Kirkby does not serve the range of
destinations which Liverpool serves as the regional transport hub. Therefore the use of public transport to access
Kirkby would not be so convenient from all the zones in Mr Williams’ PCA as the use of the car. The zones in Mr
Williams’ PCA are well connected to Kirkby by motorway or trunk roads.
486
Such as JJW2.
485
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Issue e: Whether the application has fully taken into consideration
the requirements of PPG17: Planning for Open Space, Sport and
Recreation, with particular regard to the loss of open space and
playing fields;
8.4.11

LCC makes no submission on this issue.
Issue f: The relationship between the development to the south of
Cherryfield Drive and the existing Kirkby Town Centre, including the
proposed phasing and the need to ensure that the planned
development of the existing town centre is fully secured within an
acceptable timeframe as far as possible.

8.4.12

This has been addressed. The relationship is poor. There is little logic to the
proposed phasing and no commitment to actually developing most of the
phases north of Cherryfield Drive. On any basis the phasing proposals
would need to be controlled by condition in order to provide any semblance
of transparency or control by the local planning authority rather than by
some unknown “expert” appointed under the dispute resolution
procedure 487 .
Issue g: Whether any permission which may be granted should be
subject to any conditions and, if so, the form they should take.

8.4.13

We have addressed this in our comments on conditions. Some of the more
obvious errors (which made large chunks of the agreement unenforceable,
and which KMBC did not appear to have noticed) have now been addressed.
There are still a number of obligations (all the payments) which have to be
carried out before the agreement comes into force.

8.4.14

In our view the connection between commencement of the retail
development and the developer being able to demonstrate
(a) that they have control over the land required to link the development
with the town centre; and
(b) that there is a commitment to building the stadium
should both be enforced by condition and should not be open to negotiation.

8.4.15

Both the stadium and the linkage to the town centre have been critical
elements of the applicant’s proposals. Simply connecting the opening of the
retail development to the provision of the linkage and/or construction of the
shell of the stadium could well lead to a situation where the retail
development 488 was complete and ready to open whilst the developer still
had insufficient control over the land to provide the linkage and/or Everton
still had not identified the funds to go ahead with the stadium. It cannot
seriously be believed that a local planning authority would actually prevent

487

Inspector’s note: reference is being made to the phasing which is secured through the S106 Agreement. LCC
argued that it must be subject to a condition if it is not easily to be altered. I deal with this later in the report.
488
Inspector’s note: it is the Tesco food store which is most likely to be completed at an early stage in the
development, since this has a 10 month construction period. However, construction cannot commence until All
Saints School has vacated its site. This does not take effect until after the completion of the replacement school
which is currently under construction at Ruffwood – see KMBC/INQ/31 Clause 21. The new school is to be completed
by January 2010.
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the scheme from opening and providing the promised jobs for an indefinite
period whilst these issues were sorted out.
8.4.16

In view of the short 10 month construction time for the Tesco compared to
the construction time for the stadium or the potential time involved in
obtaining vacant possession of the housing land (whose occupants will have
to be rehoused) it is inconceivable that linking the commencement of
development to these issues would delay the opening of the Tesco store
through the development process. Why then will Tesco not agree to it?

8.4.17

For any weight to be given to the arguments pursued at this inquiry by the
applicant and by the Local Authority it is essential that any permission
granted be accompanied by strong and enforceable conditions. It is,
however, nonetheless LCC’s primary case that this development is
unacceptable in view of its size and its relationship to the existing centre of
Kirkby.

8.5

CONCLUSION

8.5.1

The LCC case is soundly based upon the Secretary of State’s own policies
(or those of his predecessors) and, in particular, on the need to retain
confidence in the plan led system. The legitimate concerns of the
neighbouring authorities based upon the proper interpretation of national
and regional policy deserve to be given considerable weight and we ask,
therefore, that this application be refused.

9.

THE CASE FOR THE COMBINED AUTHORITY OBJECTORS
The material points are:

9.1

Introduction

9.1.1

The Combined Authorities’ (CA) case can be summarised as follows:
i.

The proposal conflicts with the Development Plan.

ii.

It conflicts with national guidance, in particular, PPS 6 since
1. There is neither quantitative nor qualitative need to justify the
present proposal.
2. The scale is totally inappropriate and conflicts with the retail
hierarchy.
3.

The proposal fails the sequential test

4. There is unacceptable impact to the vitality and viability of
Skelmersdale, St Helens and Bootle town centres. The proposal will
also undermine Kirkby town centre.
5. It is inappropriate to promote this development by planning
application rather than through the development plan process.
6. The proposal will not promote linked trips between south of
Cherryfield Drive (SCD) and the town centre. It will lead to one stop
shopping outside the town to the detriment of the town centre
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iii. The development will not promote sustainable transport choice as the
shopping elements of the scheme will be dependant on securing trade
from those travelling from a distance who will necessarily have to use the
private car.
iv. The proposal fails to secure the proposed planned development of the
existing town centre within an acceptable timeframe, or at all. It will lead
to deterioration of the town centre.
v. Material regenerative considerations in favour of the proposal are
insufficient when weighed in the balance to militate that permission should
be granted.
9.1.2

The sheer scale of the retail element of the proposal is inappropriate. Retail
provision at Kirkby would be massively increased and cause a fundamental
change in the town’s position in the established retail hierarchy and in the
role it will play. The transformation can be demonstrated as follows:
a. Some 50,000 sq m of new retail development will be added to Kirkby’s
existing 21,000 sq m. This represents a 235% increase in retail floor space.
b. There will be a 402% increase in Kirkby’s turnover from a present £66m
to £301m.
c. Kirkby TC presently serves a population of around 40,000. To garner
sufficient trade to service the development Tesco’s PCA has been drawn to
encompass 225,955 persons or 5.5 times the existing population. Mr
Holliss’ catchment increases to some 396,000 or 10 times existing.
d. Tesco’s aspiration is to make Kirkby a sub regional centre for
comparison retailing. From being ranked as a district centre at 612
nationally the centre would be elevated to 201. Within Merseyside it would
move from 16th to at least 6th, and up to 5th if the Chalon Way
development does not go ahead in St Helens. Kirkby will become bigger
than Birkenhead, St Helens, Widnes, Prescot, Ormskirk, Huyton and
Bootle 489 .
e. Some 3/5ths of the application site is outside the Town Centre. Of the
development which is secured through the S106 some 90% will be outside
the town centre.
f. The development will create a town centre extension that is far bigger
than the existing town centre. It was conceded that the extension will
become the principle retail area with the existing town centre becoming
subservient 490 .
g. Much of the proposal is on greenfield land. Mr Halman has assessed
that 34% of the application site and 52% of the area SCD is greenfield. (It
should be noted that these figures include large areas of existing highway
and previous sports provision which would not be classified PDL and
therefore the percentages are probably higher.)

489
490

CAO/INQ/7
Mr Francis Xx

Page 148

Report APP/V4305/V/08/1203375

h. The Tesco store will be the third largest new build store in the UK and
the largest in the north west. (The next largest store is in Warrington at
9,400 sq m).
9.1.3

This proposal will cause a fundamental change to the role and character of
Kirkby Town Centre. Mr McVicar 491 gave his view that the town centre is
trading more robustly than he had expected with a low level of vacancies in
spite of the loss of the anchor store. It was not a centre in decline. Some
of the units had been extended or amalgamated and new retailing had come
in, such as Peacocks and New Look. Whilst it lacks some retail
representation which would be expected in a town of this size, it performs
an important function for the local residents. There are some structural
weaknesses with a low number of national retailers, but those weaknesses
would be exacerbated by the application proposals.
Does the proposal accord with the Development Plan? (SoS issue a)

9.1.4

The proposals are clearly contrary to the Development Plan and cannot be
justified by any arguments of “general conformity”. Further it is no
exaggeration to say that for this proposal to be successful there will need to
be a wholesale rewriting of the retail hierarchy of the region.

9.1.5

The proposal is contrary to the provisions of the North West of England RSS
to 2021. The promoters have sought to argue that the regenerative
benefits of the proposal render the scheme in general conformity with the
plan. This approach demonstrates a futile effort to downplay the retail and
settlement policies of the plan which the proposals are in clear conflict with.
The degree of conflict militates that there can be no question of general
conformity being achieved by selective reliance on parts of policies.

9.1.6

Under Policy RDF 1 Kirkby is at most a third priority unnamed larger
suburban centre. Development in such centres has to be of appropriate
scale. The size of development summarised above is clearly inappropriate.
It is not aimed at meeting Kirkby’s needs. To the contrary it is purely
aimed at meeting the applicant’s own commercial goals. The development
will of necessity have to take its trade from a far wider catchment than
Kirkby if the scheme is to achieve its necessary turnover. To allow this
development would make a mockery of the spatial priorities established by
the Policy. They seek to make the regional centres, the inner areas and
HMRA areas (including Bootle) the priorities for growth and development.
Development of this scale should clearly be directed to centres with a higher
priority for growth. There are then a raft of named centres which include St
Helens and Skelmersdale but not Kirkby. The scheme will directly compete
with the areas of priority.

9.1.7

Para 5.4 makes it clear that whilst development may be allowed in other
suburban centres in areas with deprivation and regeneration issues it will be
for LDDs to identify such centres and to indicate their roles. This paragraph
came in at the end of the RSS process. There has been no such
identification and analysis and it must await the development plan process.
The Land Use Consultants Study does not begin to pre-empt this
consideration. It was a document issued late in the RSS process which has

491

McVicar EiC day 22

Page 149

Report APP/V4305/V/08/1203375

not been fully considered or consulted upon. RSS advice is unequivocal and
moreover, as will be demonstrated subsequently, national guidance requires
the same approach. The proposal is in clear conflict with RDF1.
9.1.8

This proposal conflicts with Policies LCR 1-3 for the Liverpool City Region. It
does not encourage investment and sustainable development in the
Regional Centre or the surrounding inner areas and HMRAs. Under Policy
LCR3 centres such as Kirkby should be supported to continue their
regeneration and improvement but proposals should reflect the centre’s
individual character and location and should meet local needs. The proposal
does not complement the function of either the City Centre or the inner
areas which contain Bootle. As to the issue of reflecting the centre’s
individual character such guidance can only be referring to the existing
character. It cannot refer to some aspirational character which is largely
based on commercial desire. Finally a proposal of this scale manifestly is
not designed to meet local needs. There has been much discussion as to
regeneration and worklessness. If the policy was one whereby any scale of
proposal would be acceptable if it assisted in meeting regeneration and
worklessness then the policy would have said so. It categorically does not
support that approach.

9.1.9

The proposal is contrary to Policy W5 which is the specific retail policy. Any
retail investment in a centre should be consistent with the scale and
function of the centre which should meet the needs of the local community.
A proposal of this size cannot be necessary to meet the retail needs of the
Kirkby community; there is no question of Kirkby needing 38,000 sq m of
comparison shopping and the biggest Tesco in the north west 492 . The scale
and the function of the centre will be transformed by the proposal. Mr
Halman referred to Kirkby as a suburban township. He confirmed that the
proposal comprised a transformational scale of development giving a new
critical mass to the town. Mr Holliss referred to “radical intervention”. The
catchment to serve the proposal has to be drawn on an area at least 5.5
times the population of Kirkby town.

9.1.10

It is a further requirement of the policy that the retail investment should
not undermine the vitality and viability of any other centre. It is submitted
for the reasons set out later that this proposal must fail that test.

9.1.11

Further the policy is contravened if it leads to unsustainable shopping
patterns. The phasing and delivery of the development will lead to one stop
shopping outside the town centre and will result in very significant car
journeys in order for the necessary shopping public to feed the stores.

9.1.12

On any reasonable reading of the policy it cannot be argued that
compliance can be achieved with this retail policy simply by investment
which brings other regeneration benefits. The fact that the scheme may
have some positive benefits in regeneration terms cannot reverse or alter
the fundamental fact that the proposal is contrary to basic spatial and retail
policy. The “general conformity” argument has no merit whatever.

9.1.13

Under the policy, comparison retailing is to be enhanced and encouraged in
the named centres which include St Helens. It is stated in para 6.22 that

492

TEV/INQ/10
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the identified centres are “well developed as vibrant retail centres
particularly for comparison goods retailing”. They are to remain the
“primary focus” for future growth and development. A proposal which
delivers 38,000 sq m of comparison goods retailing and the largest Tesco
superstore in the north west to a small town where there is no policy basis
whatever to justify that level of provision in the UDP, and where the role of
that centre has not been determined in the Development Plan process, is
inconsistent with the rationale of the policy.
9.1.14

Much reference was made to RSS DP policies. Plainly if there is conflict
with W5, RDF and LCR policies then compliance with DP policies is
academic. In any event the proposal signally conflicts with the sequential
test in Policy DP 4. PDL within settlements should be used first. This
proposal falls at this hurdle. At least 18.89ha comprises greenfield. Tesco
own the former Development Securities PDL site within the town. They
have paid £65m for it yet there are no proposals to use that land before
greenfield land. Plainly the DP4 sequential test cannot be satisfied.

9.1.15

The proposal is therefore in very serious conflict with RSS.

9.1.16

The proposal does not conform to the Knowsley UDP. The Council has
sought to suggest that the policies for Kirkby effectively date back to 2002
and that in some way they are to have less weight. The Council took the
Plan to local plan inquiry in September 2005. Had they considered the
policies outdated they would have said so as no doubt would the Inspector.
The Plan was adopted in 2006 after the full statutory process. It is
therefore a relatively recently adopted plan with a plan period to 2016. It is
an operative part of the Development Plan to which considerable weight
should be attached. The Council seeks to make much of the fact that they
do not ultimately intend to save certain policies. There is however no
replacement policy, the plan still applies at the present time and the
Council’s intent is still subject to comment and approval by GONW. They
have not proceeded in any way with their Interim Planning Statement nor
have they sought to speed up their LDF proposals.

9.1.17

There is clear conflict with Policy CP1 in that the development is out of scale
and would lead to Kirkby operating as a higher order town centre than
Prescot and Huyton without any policy basis for such change. This will
particularly be the case when trade is stripped from Prescot and Huyton to
fuel Kirkby. It is further contrary to Policy S1 in that retail proposals must
be appropriate to the scale and role of the centre in the Merseyside
shopping hierarchy. The policy is explicit. Provision should be made for
shops and a range of other town centre uses consistent with maintaining
the position of the centre in the hierarchy. Para 7.8 seeks to ensure that
each centre performs to its optimum but in a way that is appropriate to that
scale, role and character. By para 7.14 the catchment area for any
proposed shopping development should not be significantly larger than the
centre in which it is located. The proposal seeks to transform Kirkby’s
position in the hierarchy with a catchment area either 5.5 or 10 times larger
being necessary to generate the trade for the proposal.

9.1.18

Policy S1 states that if there were a clearly demonstrated need for new
retail (which is of course denied in respect of the present proposal) then the
need should be met first through reuse or development of land within the
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existing centre. Again as Tesco own land which is of sufficient size and is
capable of being used for a superstore in the centre they do not comply with
this part of the policy.
9.1.19

The 50,000 sq m proposal bears no relationship to the level of retail
development contemplated by Policy S4. RTP advised the council that the
proposal represented a scale of development approximately five times that
envisaged under Policy S4. Finally the proposal conflicts with S8 in that:
i.

need can not be demonstrated for the proposal

ii. there is land within Kirkby town centre that should be used before edge
and out of centre land is taken up, and
ii.

the proposal will cause harm to vitality and viability. (“v and v”).

9.1.20

The applicant argues that neither the policies of the Plan nor the existence
of a planning permission have brought forward retail development in the
town. However, as Mr McVicar stated, the delivery of a scheme is linked to
land availability and viability. A planning permission is no guarantee of
delivery. St Modwen were ready and willing to carry out retail development
that would accord with the Plan, and Morrison was interested in their
proposals. They were thwarted by the Council supporting another
landowner after the Council apparently concluded that it would be easier to
achieve development by that means. Had the Council made a proper
assessment of the position and the likelihood of Mr Weiss developing they
would have backed St Modwen and development would no doubt have been
carried out long since. Development Securities acquired the Weiss/former
St Modwen land to develop it for retail and town centre purposes. It cannot
be seriously argued that they paid over £60m as some tactical wheeze
without having any serious intent. Asda entered into an exclusivity
agreement with Development Securities so were clearly desirous of securing
a store in the town centre. Since then Tesco have acquired the land in
question for £65m. It must be assumed that they intend to use it for town
centre uses and that there is no cynical attempt to take the land out of play.

9.1.21

There is land within the existing town centre which is appropriate for a large
foodstore. It cannot be seriously suggested that if Tesco fail with the
present application that they will sit on the land to spite the retail
regeneration of Kirkby. Mr Hubbard and Mrs Taylor advised that if
permission is refused then the town centre land will be the subject of
considerable interest from all superstore operators. There is no reason why
permission could not be granted almost immediately for development of
that substantial area of the town centre which would be wholly in
conformity with the UDP.

9.1.22

It is submitted that the proposal fundamentally conflicts with the
development plan. No weight can be attached to the draft IPS. It is agreed
that even if it had progressed to adoption it could not have been treated as
an SPD and the Council have effectively abandoned it following a welter of
objection.
Consistency of the proposal with PPS 6.
Quantitative need
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9.1.23

Quantitative need cannot be demonstrated. As to the convenience element
the 14,970 sq m superstore is the largest in the NW. Whilst there may be
some justification for a further convenience store in Kirkby the applicant has
failed to demonstrate that quantitative need exists for a store anywhere
near the proposed size. It is further submitted there is a very substantial
shortfall of capacity to support the comparison element of the scheme.

9.1.24

Some general observations are warranted on the approaches of the
respective retail witnesses. Mr Nutter (WYG) has been consistent in his
approach throughout. Mr Williams (DPP) has adopted an approach which
has been criticised by both Mr Nutter and Mr Holliss. Mr Holliss (RTP) has
totally changed his position to such a degree that his credibility must be
questioned. From a position where he criticised Mr Williams catchment as
being too large he has now ended with a far larger catchment area of some
396,000 people in an effort to support the level of development proposed
by Tesco.

9.1.25

The methodology adopted by DPP is criticised from all sides. It simply
identifies retail expenditure generated by residents within the defined
catchment and compares such against what the “expected” turnover of
existing floorspace is in the catchment. This estimated turnover figure is
then deducted from the available expenditure figure to arrive at a surplus
theoretical capacity. The approach is flawed and simplistic. It relies on
assumptions about turnover and performance of existing floorspace. It
ignores retail facilities which lie just beyond the catchment but which draw
expenditure from it. There was no serious attempt to assess likely outflows
and how existing shopping patterns might change in relation to future
development in Kirkby. No assessment was made of existing convenience
and comparison provision that would make a claim on the expenditure nor
of how the growth associated with future expenditure will be absorbed by
commitments which in turn support the future vitality and viability of other
important centres.

9.1.26

RTP specifically criticised this approach when they assessed the application.
They said it was too simplistic particularly in relation to the comparison
goods sector in which the very existence of the retail hierarchy was
dependent on higher order centres drawing trade from residents living in
areas served by lower order centres 493 . Having previously condemned the
methodology Mr Holliss in his evidence effectively used a similar approach.
The Council Officers agreed with Mr Holliss’ initial position.

9.1.27

The PCA adopted by DPP is unrealistic as is the study area adopted by RTP.
A proper catchment area for retail facilities of appropriate scale for Kirkby
should be based on Zone 1 with a population of around 40,000 since
analysis of the Tesco household survey identified that Kirkby had very
limited influence on shopping patterns within zones 2 and 4 of the PCA.
WYG identified the following attraction of expenditure generated 494 :
a.

Convenience
i.

493
494

Zone 1 - 53% of generated expenditure attracted to Kirkby

CD3.18 para 4.7
CAO/P/1 Tables 5.1 & 5.2 pp56-57
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ii.
b.

Zone 2s and 4 less than 1% for either zone

Comparison
i.

Zone 1 – 23%

ii.

Zones 2 and 4 less than 1% in either zone.

9.1.28

DPP’s PCA relying on Zones 1, 2 and 4 comprises a population of over
225,000 which is inappropriate and far too large for Kirkby’s role within the
sub region. It comprises an area that does not reflect Kirkby’s local needs.
Large parts of Zones 2 and 4 do not relate well to Kirkby and competing
shopping provision means that levels of clawback from those zones would
be limited. In Zone 2 much reliance is being made on areas to the south of
the safari park where the obvious shopping centres are Prescot and St
Helens. Zone 4 is part of the Liverpool conurbation where the opportunity
for retail flow to Kirkby will be very small. It is submitted that Mr Nutter’s
evidence on these relationships is to be preferred. Similarly Mr Sauvain’s
cross examination of Mr Sapiro on traffic matters vividly and independently
demonstrated this point. RTP also advised the Council that the DPP PCA
was unsuitable. They advised that the PCA had failed to establish an
appropriate current primary catchment area for KTC given its current role
and function in the development plan with large parts of Zones 2 and 4
falling more appropriately within the catchments of Prescot, Huyton and
Liverpool 495 .

9.1.29

The RTP current catchment area of 395,000 is utterly inappropriate for
retail facilities of a proper scale particularly in the light of their unequivocal
advice given in April 2008. It is 10 x Kirkby zone 1 and must also be
compared to KMBC’s total population of 150,000. It is submitted that RTP’s
approach is entirely without foundation and that it is incredible to
contemplate a catchment area of this size for Kirkby facilities. It would lead
to wholly unsustainable travel patterns. Mr Holliss’ two views are
irreconcilable. He attributes his conversion to the NEMS survey. In essence
however RTP seek to construct a catchment which would simply feed the
level of development proposed by Tesco. That of course is fundamentally
misconceived.

9.1.30

Mr Nutter’s assessment of catchment is therefore to be preferred. Mr
Nutter has properly sought to assess the extent to which there can be a
realistic increase in market share which could support proposed
development taking into account the impact of other centres and stores. He
assesses the respective convenience and comparison increases
optimistically at:
Convenience

495

a.

Z1 increase from 53% to 90%

b.

Z2 from 1% to 3%

c.

Z4 from 0.2% to 3%

CD 3.18 para 4.09
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d. The overall market share of Kirkby could increase within the whole PCA
from 8.9% to 17%
Comparison
e.

Z1 from 23% to 50%

f.

Z2 from 0.8% to 5%

g.

Z4 from 0.3% to 5%

h.

The overall market share could increase from 3.8% to 12.3%.

9.1.31

DPP’s alternative position 496 lacks realism. In relation to comparison,
market share in Zone 1 will increase above Mr Nutter’s 50% to 63%. Even
if this is accepted it would mean that Zone 4 is contributing £61m. This
from a zone that has no real relationship with Kirkby. In respect of Zone 2
DPP assume an 18.6% market share for Kirkby. Since Prescot itself only
achieves 25% of its market share from Zone 2 it is being suggested that
Kirkby will draw nearly as much from Zone 2 as the existing centre that
primarily serves it. This is unrealistic. On DPP’s basis only 27% of the
turnover of the new development will come from people in Zone 1.
Accordingly 73% of shoppers visiting the scheme will effectively be coming
from outside Kirkby. It is submitted this is wholly inappropriate and
unsustainable.

9.1.32

RTP’s position is similarly flawed. Mr Holliss in his second supplementary
adjusted market share across the whole of his area. In the equivalent of
Zone 1 he assumed 48% which roughly equates with Mr Nutter’s 50%. In
his other zones he adjusted as follows 497 :

9.1.33

i.

Z3

0.07% - 25%

ii.

Z4

0.15% -12%

iii. Z8

0.72% -10%

iv. Z9

0.43% - 3%

v.

0.14% - 10%

Z10

vi. Z11

0.6% - 11%

vii. Z12

1.59% - 21%

viii. Z13

2.12% - 21%.

By reference to IP12 498 some 68% of the turnover will be generated from
outside the Kirkby population (Mr Holliss’ Zones 1 + 2). It is submitted that
this is wholly unsustainable.

496

TEV/SUPP/2 Table A

497

see SUPP4/KMBC/A/3 spreadsheet 7 and SUPP/KMBC/SUPL2/3 Table IP 11
SUPP/KMBC/SUPL2/3

498
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9.1.34

Mr Nutter’s position is to be preferred. His evidence was considered, logical
and he alone sought to assess appropriate need. DPP and RTP evidence
sought merely to accommodate and justify Tesco’s aspirations.

9.1.35

Taking into account all potential increases which could be achieved in
Kirkby’s current market share, there is only surplus convenience capacity of
£33.13m in 2013 available for any additional floorspace in Kirkby. There is
therefore insufficient capacity to support the proposed convenience goods
turnover of £50.76m in 2013 and there is a deficit of some £17m.
Quantitative need does not therefore exist for the convenience element of
the proposal or the size of store proposed. In relation to comparison the
combined turnover of comparison elements of the proposal that would need
to be drawn from the PCA in 2013 is £132.26m. Even taking into account
all potential increases which could be achieved in Kirkby’s current market
share there would only be surplus capacity of £57.54m and there is
accordingly a shortfall of capacity to support the proposed non food element
of some £74m. Quantitative need for the comparison element of the
proposal does not therefore exist.
Qualitative need.

9.1.36

There is no qualitative need for this proposal. Whilst it is accepted that
there is qualitative need for some new convenience provision in Kirkby that
deficiency does not require remedying by a 10,219 sq m net foodstore
which is the biggest Tesco in the NW. The qualitative need could be met by
a much smaller foodstore which would still improve consumer choice and
competition at a level appropriately in scale with Kirkby’s true needs. There
is no reason why a smaller store could not compete with other stores
elsewhere. Residents travel to Asda Aintree which has a net sales area of
6,607 sq m or 65% of the present proposal. Other stores outside the
catchment average 4,089sq m net sales and this proposal is therefore
150% larger that the average of the major competing foodstores. It
therefore plainly exceeds what is necessary to compete and meet the
qualitative deficiency. Furthermore since Tesco now own land within the
centre there is no reason why any qualitative deficiency cannot be met
there.

9.1.37

Again whilst it is accepted that there is a qualitative need to enhance
comparison goods provision in KTC such need as exists could be met by a
much smaller scale development. There is no need that can begin to justify
the extent of the proposed comparison which is wholly out of scale.

9.1.38

Finally PPS6 para 2.37 provides that additional benefits in respect of
regeneration and employment do not constitute indicators of need for
additional floor space.
Has the scale of the proposed development been demonstrated as
appropriate?

9.1.39

The inappropriateness of the scale of this proposal is fundamental to CA
objection. PPS 6 para 2.41 provides that in selecting suitable sites the scale
of opportunities should be directly related to the role and function of the
centre and its catchments. The aim should be to locate the appropriate type
of development in the right type of centre to ensure it fits the centre and
complements its role and function. The correct relationship must therefore
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be to the current role and function of the centre unless of course that role is
the subject of specific development plan policies that permit alteration to its
role. There is no suggestion that draft PPS 6 would materially seek to
amend para 2.41.
9.1.40

The size and transformational change is set out at para 9.1.2 above. The
proposed development is totally out of scale. Presently KTC serves a small
catchment and a local population. It caters for the town’s need in a similar
way to the other Knowsley towns of Prescot and Huyton. Such role accords
with UDP policy. The proposed development will serve a far wider
catchment area than the natural catchment of Kirkby town and indeed
seeks to take trade that would otherwise go to the other towns in the
district. It is designed to meet the needs of shoppers well beyond Kirkby
and is out of scale.

9.1.41

RTP 499 gave the council similar unequivocal advice. They advised that the
scale of the application proposal was inconsistent with the current role of
KTC in the wider retail hierarchy and was inconsistent with the role
envisaged for Kirkby in the emerging RSS. “Thus until and unless Kirkby’s
position in the retail hierarchy is elevated, we have to conclude that the
current application fails the PPS 6 test of scale.” Again they noted 500 that
“implementation …would represent a 235% increase in the quantum of
floorspace that currently exists in KTC. This uplift would cause Kirkby as a
retail location to have a greater quantum of retail floorspace than town
centres such as St Helens, Widnes and not far below the aggregate retail
space in Wigan and Warrington.” They concluded at para 5.9 that the
applicant had not properly addressed its mind to the issue of scale.

9.1.42

NWRA 501 final comment was to reiterate that it is important that any
proposals should be consistent with the scale and function of the centre. It
is submitted that the proposal must be treated as of inappropriate scale.
Are there any more central sites capable of accommodating the
proposed development as a whole or in a disaggregated form?

9.1.43

This proposal fails the retail sequential test. It should have been tested
sequentially and this requires all options within the town centre to have
been thoroughly assessed before less central sites are considered. By PPS
6 para 3.15 developers and operators should be able to demonstrate that
they have been flexible about their proposed business model.

9.1.44

The officers report 502 concluded that the proposal conflicted with the
sequential test since in particular there was the physical scope to
accommodate more of the scheme within the existing town centre.

9.1.45

Mr Francis conceded that there had been no formal investigation carried out
as to sites in the town centre. It is further simply no argument to say that
the Council has unsuccessfully sought retail development in KTC. First St
Modwen would plainly have developed there, but in any event matters have
moved on and the position has to be looked at as at this time.

499
500
501
502

CD 3.18 para 5.10
Ibid para 5.7
TEV/INQ/4
CD5.1 page 237
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9.1.46

Tesco have now acquired the Development Securities land within the town
centre. That land has not been assessed either by the applicant or the
Council. In such circumstances the sequential test cannot be satisfied.
Plainly the Tesco land is in the ownership of a retailer who is able to bring
forward that land. It is not sufficient to suggest that they may not want to.
Its use would on any basis reduce greatly the amount of land that would
have to come forward outside the town centre. There has been no attempt
to consider disaggregation or to be flexible in terms of scale or format.

9.1.47

The onus is on the developer to carry out the sequential exercise. They
have failed to do it.
Impact on vitality and viability of town centres.

9.1.48

The application was called in by the Secretary of State on the basis that
“the proposals may conflict with national policies on important matters and
could have significant impacts beyond their immediate locality and give rise
to substantial regional controversy.” This assessment was correct. There are
five local authorities that are concerned as to impact on vitality and viability
of their separate towns and city.

9.1.49

The Combined Authorities submit that there will be significant adverse
impact on separate centres. It is their case that individually and
cumulatively the impact of this proposal is such that it should not be
allowed by reason of unacceptable impact on Bootle, St Helens and
Skelmersdale town centres. As the inquiry has unfurled and particularly
now that there is clarification regarding phasing it is also submitted that
there will be unacceptable impact on Kirkby Town Centre. This factor is
amplified in the sections regarding SoS issues b.vii and f.

9.1.50

CAO are not alone in their concern. Both RTP and Council officers voiced
similar concern at the time of the Council’s determination. Mr Holliss 503 has
again confirmed in his evidence that there “may be a risk of harm, based on
cumulative impact, to the future public and private investment that will be
needed to safeguard and enhance the vitality and viability of ……..
a. Bootle TC which has an increasingly important role in servicing parts of
the HMRA,
b. Skelmersdale TC which has a “very high and unacceptable vacancy rate
of 25% and which like Kirkby requires a fundamental transformation” and
c. St Helens TC which is in need of its own investment for the comparison
goods based opportunity on Chalon Way.”

9.1.51

503
504

However Mr Holliss argues that the degree of conflict should not be fatal
when set against the positive socio economic and regeneration impacts in
respect of Kirkby 504 . It is, with respect, a singularly unattractive argument
that so long as there is benefit for Kirkby the downside to the other centres
should not matter and should be stoically borne by the other Councils, their
towns and residents.

SUP/KMBC/P/3 para 5.74
Ibid para 5.80
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9.1.52

Other than on the issue of trading impact Tesco have given little if any
evidence on the impact on these centres.

9.1.53

In assessing impact by trade diversion the advice at PPS 6 para 3.21 is
clear beyond doubt. It is the cumulative effect that has to be assessed.
Both Tesco and the Council have sought to studiously avoid doing the
cumulative assessment. Only Mr Nutter’s figures are properly assessed on
that basis. All the table 15 commitments 505 must be taken into account.

9.1.54

It is therefore submitted that the cumulative impact of the proposals are as
follows 506 :
a.

Bootle -28%,

b.

Skelmersdale -23%

c. St Helens - 21.3% if Chalon Way does not happen as a consequence
of this scheme. ( If Chalon Way happens +1.3%.)
9.1.55

Impacts of these levels are self evidently unacceptable in terms of vitality
and viability. As will shortly be indicated it is submitted that there are no
real prospects of Chalon Way going ahead if permission is granted for this
proposal. The possibility of a positive impact on St Helens can therefore be
immediately discounted.

9.1.56

Impact however is not restricted to likely impact on trade turnover. There
is a raft of other considerations under PPS 6 para 3.22 which should be
taken into account. It is submitted that there is additional unacceptable
impact to the three town centres in relation to the following considerations:
i.

Risk to the spatial strategy and strategy for the centre.

ii. Effect on future public and private investment needed to safeguard
vitality and viability.
iii. Changes to the range of services.
iv. Impact on the number of vacant properties.
v. Potential changes to quality, attractiveness, physical condition and
character.
vi. Implications for evening and night time economy.
Skelmersdale
9.1.57

505
506

WLDC, Lancashire County Council and St Modwen consider these proposals
will knock the regeneration of Skelmersdale TC for six. English Partnerships
as a landowner have commented that “(it) is cognisant of the critical need
for investment in the regeneration of Skelmersdale. It is aware of the high
concentrations of deprivation in the town and the role that the proposed
Skelmersdale Town Centre regeneration scheme can play in delivering
investment and jobs which are accessible to local residents and at the same
time providing for their shopping needs. This is why EP is a partner and

RSOCG/Retail/1
CAO/INQ/9 KN revised app 10.
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investor in this regeneration proposal.” They are also “of the view that the
scale of any major town centre regeneration proposal should be
proportionate and carefully considered in the context of the wider sub
regional market and policy agenda so that it does not undermine the vitality
and viability of any other centre or result in the creation of unsustainable
shopping patterns.” 507
9.1.58

The whole Skelmersdale issue must be put in proper context. There can be
no doubt that the present proposal is harmful to Skelmersdale. The same
cannot be said of the reverse situation. No-one has suggested that the
Skelmersdale proposals affect the v and v of Kirkby. It is within this
context that KMBC’s observations on Skelmersdale have to be viewed. That
Council has known of WLDC regeneration proposals for the entire period of
the WLRLP and SPD consideration yet they have never made any objection
or representation. Their present comments only arise after exchange of
proofs and must be viewed purely as efforts to deflect the CA impact case.
They do not have any real concern or objection to what WLDC and St
Modwen seek to achieve. For their part Tesco have not presented any real
evidence on the issue.

9.1.59

The Concourse shopping centre suffers from very high vacancy (described
by Mr Holliss as “very high and unacceptable” 508 ). WLDC have properly
planned the renewal of their town centre through the Development Plan
process supplemented by SPD. The process has followed correct statutory
procedures. Great weight must therefore be attached to these documents.
GONW has raised no issue on either the Local Plan or SPD. The contrast
with Knowsley’s failure to progress this matter in the plan led system is
indeed stark. Having adopted the local plan, St Modwen, a company at the
forefront of urban regeneration, was identified as WLDC and EP’s preferred
partner for delivery. Their proposals were tested by the West Lancashire
Retail and Leisure Study which informed the SPD 509 . The SPD (and
Masterplan) have been through very recent public consultation before
approval and there can be no doubt that the extent of the masterplan
proposals have been understood and are clear to all.

9.1.60

As to KMBC’s suggestion that the proposals lack precise “square metreage”
this really can have no weight. The Local Plan policies 510 provide clear
parameters for a comprehensive scheme:
a) Skelmersdale will become the main town in the Borough,
b) proposals for enhancement, regeneration and redevelopment of STC will
be supported,
c) to that end a comprehensive masterplan will be prepared,
d) proposals will provide a major improvement to the facilities and services
and attractiveness of the town centre,

507
508
509
510

CAO/A/3/1
SUP/KMBC/P/3 para 5.74
CD 9.1.1
CD 3.33.1 Pols DE 10 and DE 11
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e) the TC development and regeneration is a key element of regeneration
of Skelmersdale as a whole and a priority,
f) the masterplan will integrate all uses and lead to development in a
comprehensive manner.
9.1.61

The SPD provides 511 :
a) That Skelmersdale TC will be a centre of excellence.
b) There will be a new high street forming the central core of the town
with a mix of uses running between the Concourse and the Asda
supermarket.
c) The masterplan demonstrates the location and defines the key aspects
in the TC core. It clearly shows where retail would be appropriate. It is
perfectly appropriate to run a scale over the masterplan to show that the
square footage shown on the masterplan loosely tied in with the St Modwen
proposals which were tested. Clearly some 34,000 sq m is contemplated.
d) There will be a range of new shops, bars and restaurants and potentially
a new foodstore.
e) Para 2.2 says the SPD identifies the key development principles
including the mix and scale of different land uses and how they fit together
to create an integrated, functional and vibrant town centre.
f) Most importantly by para 5.11 proposals should maximise the amount
of retail floorspace in the town centre which will be viable and sustainable in
the long term. “It is considered that the masterplan proposals will deliver
sustainable retail development and it has been demonstrated through a
retail study already undertaken that significant increases in convenience
and comparison goods floorspace is fully justified.” The footnote makes
specific reference to the WYG Retail Study which contains a full analysis of
floorspace figures for Skelmersdale town centre.

9.1.62

It cannot be argued, particularly in the light of the reference to maximising
the amount of retail floorspace, that the framework does not give proper
guidance. The SPD has been through consultation and has been approved
as a SPD. As to the suggestion that until there is a planning application
there is effectively no proposal that can be taken into account under PPS 6
para 3.22, such fails entirely to acknowledge the weight attached to the
plan led approach to schemes. Para 3.22 refers to the likely effect on future
investment. That cannot be restricted to the effect only of specific
applications. The parameters of the development which will deliver the
investment have been established. WLDC, EP and St Modwen are working
together to deliver. St Modwen’s application will generally accord with the
Plan and SPD. WLDC are surely not to be criticised for preparing their main
town centres regeneration and redevelopment in the text book way. St
Modwen are not to be criticised for working within that framework.

9.1.63

WLDC, EP and St Modwen are committed to the development, they have
signed a Development Agreement and are actively moving forward. Design

511

CD 3.33.2
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codes will be finalised shortly. St Modwen will be preparing and submitting
their outline application and phase 1 detailed proposals (which will include
retail, housing and public facilities). Mrs Taylor detailed that phase as
including some 15,000 sq m retail and 10-15 acres of housing. he
confirmed funds are available to carry out necessary work. St Modwen are
committed to bringing this scheme forward and out of the ground in 2011.
Following application in summer 2009 permission is anticipated in summer
2010 with retail then commencing in Spring 2011 and the first housing
being available in spring 2012. This is a normal timetable for a
development of this magnitude. Knowsley have sought to speculate that
housing will not be deliverable because of present conditions. St Modwen
as the UK’s leading regeneration specialists have of course far greater
expertise in these matters than anyone else present at the inquiry and they
are content that this proposal should be deliverable after it has gone
through its planning stage by which time there should be recovery in the
housing market (particularly in the general house market. St Modwen are
looking to traditional housing in the first phases).
9.1.64

St Modwen have produced their latest trading update to the inquiry 512
which confirms that:
a. They are in full compliance with banking covenants and are confident
they will remain compliant
b. They have no material financing requirements until 2011.
c. They continue to trade actively and profitably
d. Their strength and their perception in the market is indicated by the fact
that they were selected at the end of 2008 by BP as preferred partner for
the regeneration of a substantial site in Wales.

9.1.65

There can be no doubt whatever as to St Modwen’s commitment to the
redevelopment of Skelmersdale and their ability to carry it out. Mrs Taylor
a St Modwen director willingly appeared before the inquiry and gave cogent
and compelling evidence. There has been no evidence given which even
begins to rebut his position. The scheme will be large and critical to the
planned regeneration of Skelmersdale.

9.1.66

Equally there can be no doubt that if Kirkby goes ahead Skelmersdale will
not. Mrs Taylor’s and Mr Nutter’s evidence was not seriously challenged.
Mrs Taylor described the Kirkby proposal as every retailer’s dream with
extensive surface parking, big box format and flexible units. The non food
units at Kirkby will target key national multiple retailers who are essential to
the future of Skelmersdale. There is no doubt that the Skelmersdale
scheme is a more complex town centre scheme with more constrained retail
units 513 as opposed to Kirkby with its edge/out of centre feel. Kirkby will be
far more attractive to retailers who will certainly not be prepared to trade
from two locations which are only 9 miles apart. There will not be the
necessary retailers to go round. Mr Nutter had independently concurred.

512
513

CAO/INQ/9
Taylor re-exam Day 25
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Neither Tesco nor Knowsley really sought to argue that there were
prospects of both going ahead.
9.1.67

The evidence of Messrs Nutter and Gill has demonstrated that the Council
has properly assessed and planned for St Modwen’s development.

9.1.68

Reverting back to PPS6 para 3.22 it is submitted that;
•
Skelmersdale as a named third priority town under RDF1 is a priority for
growth and development. It has a proper development plan strategy for
achieving the regeneration of Skelmersdale which will be put at risk.
•
Massive future private sector investment in the town will be lost
together with the employment that would be created by the proposals. The
overall scheme amounts to some £350m investment.
•
Public sector investment will be lost as WLDC and EP will not be able to
advance their investment in the area.
•
There will be a blow to other investor confidence in the area. No one will
be prepared to invest if the proposals which have been worked up in the
public domain have to be abandoned.
•
The range of services that will be provided in Skelmersdale will be badly
affected. Without this proposal its decline will continue.
•
The present totally unacceptable level of vacancy will continue and
Skelmersdale’s health will deteriorate further. Indeed it is an unusual
feature that the owners of the Concourse Centre welcome St Modwens
involvement and they are working together. They are fearful of the future
without this development.
•
The potential changes to quality, attractiveness, physical condition and
character and Skelmersdale’s economy will all be forfeited.
•
Skelmersdale currently has no night time economy. It will have if the
regeneration takes place.

9.1.69

It is agreed that Skelmersdale is in a relatively isolated location. In terms
of sustainability it is imperative that the planned regeneration of the town
centre proceeds, so that it may be self sufficient in terms of its shopping
provision. Given the relative lack of public transport links between
Skelmersdale and other boroughs (as opposed to the good links within West
Lancs.) it is vital that Skelmersdale should be able to provide for its local
needs in the future. If the town is prevented from providing for such needs
due to Kirkby proceeding then the inevitable outcome will be a very
significant increase in the amount of people travelling out of the area (and
therefore further) by means of the private car. The position is to be
contrasted with the relatively more accessible location of Kirkby where
residents already enjoy ready access to higher order goods and services in
Liverpool by a variety of transport modes. Another upshot of Kirkby going
ahead would therefore be that it would lead to unsustainable shopping
patterns for Kirkby (as set out further below) and highly unsustainable and
damaging shopping patterns for the Skelmersdale area. The impact on
Skelmersdale on its own should militate that this scheme does not go
ahead.
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9.1.70

Finally Mr Nutter has demonstrated beyond doubt that the circumstances
appertaining to the size, turnover and PCA for Skelmersdale are entirely
different from Kirkby and give the present proposal not the slightest degree
of comfort. In terms of size the St Modwen proposal for Skelmersdale
tested by WYG is 22,479 sq m net as opposed to Kirkby at 38,139 sq m net.
Turnover is £128m and £249m respectively. 86% of Skelmersdale turnover
will come from the Skelmersdale home zone as opposed to the excessive
reliance that the Kirkby proposal has to put on outer zones. Additionally it
is reiterated that there is no suggestion the Skelmersdale development will
impact on vitality and viability elsewhere.
Bootle

9.1.71

Sefton MBC are greatly concerned at the effect of these proposals on
Bootle. It is the largest economic, administrative and commercial centre in
the Borough and is the main convenience and comparison shopping centre
for the south of Sefton. Some 95% of Bootle’s retail floor space is
contained within the Strand Shopping Centre. It has recently fallen 56
places to 285th place in the national ranking of centres and its market share
has been declining. The centre is also subject to more recent legitimate
competition arising from the Liverpool One development. Mr Wallis’
evidence demonstrates that Bootle has wards which are amongst the most
deprived in the country with higher than average unemployment, associated
social problems and rising crime. This is not said in order to “compete” with
Kirkby but rather simply to reflect the problems the area faces. Where
Bootle does differ from Kirkby is in the fact that parts are suffering housing
market failure which has led to central government’s declaration of the
New Heartlands Housing Market Renewal Area. The collapsing housing
market and housing conditions are an additional burden to this area. Under
the Housing Market Renewal Pathfinder Programme some £304m has been
expended or is to be expended up to 2011. The conscious decision has
been taken by government office to include Bootle Town Centre in the
HMRA. This is of great importance. The aim of the HMRA is to retain
population, to bring back confidence and investment into the area and to
achieve a viable and sustainable community. That cannot be achieved
without a vital and viable town centre which is required for those who
cannot go further to shop and also to make the area attractive so that
investment comes in. Mr Wallis was realistic that the HMRA is merely
holding its own and pressures are very considerable.

9.1.72

RSS treats the HMRA as of great significance and prior to that the UDP has
treated Bootle as a development and regeneration priority area. RSS Policy
RDF1 treats the town as a second priority for growth and development as it
is in the inner area. Even within those areas particular emphasis is placed
on Bootle because it is within the HMRA. Bootle accordingly has far greater
spatial priority than Kirkby. Policy LCR 1 seeks to focus sustained and
coordinated programmes to maximise economic potential and to promote
urban renaissance and social inclusion in the HMRA. Again LCR2
specifically supports the maintaining and enhancing of the role of Bootle.
The regeneration of Bootle and the HMRA is of far greater overall policy
import than that of Kirkby. The importance of the town’s regeneration has
been further identified through a Town Centre Strategy and Action Plan.
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9.1.73

From a position where Bootle is roughly the same size as Kirkby in terms of
shopping floorspace the centre will suddenly become 47,000 sq m smaller.
The approval of this application would have a real and significant impact on
investor confidence in Bootle. The proximity of this scale of proposal which
will be very attractive to the car borne shopper will inevitably lead to
considerable loss of trade from Bootle which will manifest itself in increased
vacancy rates, deterioration in the quality of the retail offer, loss of local
jobs and investment, continued slippage down the retail hierarchy and a
negative impact on the HMRA and its residents and their quality of life. The
task of staving off housing market collapse will be made even more difficult.

9.1.74

Cogent evidence was presented by both Messrs Nutter and Wallace. Again
there was precious little evidence from either Tesco or Knowsley. It is
reiterated that Mr Holliss identified Bootle as having an increasingly
important role in servicing parts of the HMRA and he voiced concern as to
the impact on future public and private investment as did the Knowsley
Council Officers. The Strand Centre owners have indicated that approval of
this scheme will have a negative impact on any investment decisions
regarding further investment in Bootle. Such impact on future investor
confidence will have a potentially catastrophic effect on the retail core of
Bootle. Mr Wallis has described how ING have recently failed to proceed
with expected investment 514 .

9.1.75

These factors together with the 28% adverse cumulative impact will have a
totally unacceptable impact on the vitality and viability of Bootle. The
Centre should not be put at risk by a proposal which has sought to
effectively hi-jack the planning process. The impact on Bootle when
measured against the indicators in PPS 6 para 3.22 as detailed in para
12.1.54 above is unacceptable.
St Helens

9.1.76

St Helens Town Centre has been and continues to be a focus for
regeneration. The Council has sought to facilitate the regeneration of the
town centre through a number of initiatives and properly attaches great
importance to sustaining momentum in order to consolidate the Town
Centre. St Helens has to compete with a number of other retail centres
including Liverpool, Warrington and Wigan where significant retail
development in accordance with the proper retail hierarchy goes ahead.
Whilst considerable monies have been invested in the centre it would
appear to be common ground that considerable investment is now required
to upgrade the existing ageing and low quality retail structure. St Helens
therefore remains in need of real investment and regeneration and it has
slipped 26 places in the national ranking. Its current retail stock is small
and out dated. Further there is concern that during the inquiry ING have
put their centre up for sale at a far lower price than they acquired it for in
2006 515 . This indicates a lack of confidence in the future of the town.

9.1.77

The conclusions of the WYG Retail Study were not challenged. It identified
a need for further investment in the town centre as further retail
warehousing would do little to maintain or improve it. Opportunities were

514
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CAO/P/6 p27;
CAO/INQ/8
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to be focused within or on the edge of the centre in the anticipation of
attracting high quality retail units and possibly a department store. As a
result the relocation of Tesco from Chalon Way to the derelict United Glass
site was identified with the site for the new rugby league stadium. This
would release land at Chalon Way which was the subject of a separate
application comprising some 25,650 sq m of additional comparison goods
provision including a department store and larger units for key anchor
tenants. If that proposal is delivered then St Helens would be sanguine as
to the future. The centre would be able to compete positively and fulfil its
role in the regional shopping hierarchy. Without such however the centre
will suffer significantly.
9.1.78

There is no argument regarding this conclusion. DPP in their supporting
statement to the Chalon Way application stated:
i.

St Helens has lost comparison market share over recent years.

ii. Without significant investment this would continue and would be
exacerbated.
iii. To secure its vitality and viability St Helens requires further investment
in comparison shopping.
iv. “if St Helens does not achieve enhancement of its comparison provision
in the town centre there is a danger of it losing out in years to come with a
reducing market share.”
DPP have not suggested anything to the contrary at this inquiry
9.1.79

It is submitted that Chalon Way will not happen if this proposal is granted
permission in which case the cumulative impact is very significant and
unacceptable. Only Messrs Nutter and Ferguson have given detailed
evidence on the issue. They advised that there are no retailers currently
committed to the Chalon Way development. As Mr Ferguson confirmed to
the Inspector the planning permission has not been issued as the S106 has
not been completed and there is no evidence whatever to show that this
proposal is anything other than an entirely speculative one 516 . There is
nothing in the new foodstore/stadium permission that requires development
on this site. The Kirkby proposal will mean that St Helens faces direct
competition from a major new retail scheme just seven miles away with
excellent motorway access. This would significantly adversely affect the
prospects of securing tenants for Chalon Way. The same retailers would be
the target of both developments and securing effectively two sets would be
unrealistic. The opportunity would be lost to develop St Helen’s national
multiple base. The present proposal will attract valuable retailer interest
away that would otherwise go to St Helens. Significant development will
not proceed in St Helen’s Town Centre if these proposals are approved.
This will damage investment in the town, will damage its ability to compete
with the existing hierarchy of centres and will undermine its future vitality
and viability.

516

Inspector’s note: Day 22 PM Mr McVicar in EiC stated “Tesco is a retailer. Its primary business is selling goods not as an investor in property for other retailers.”
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9.1.80

St Helens of course is of higher priority in the retail hierarchy than Kirkby.
It is identified as a second tier centre under RSS Policy W5 where
comparison retailing facilities should be encouraged and enhanced to ensure
a sustainable distribution of high quality retail facilities. It is further a
centre under RDF1 to which third priority should be given. That priority is
not qualified by development having to be of an appropriate scale such as in
the case of Kirkby. If this proposal is successful then Kirkby will rise above
St Helens in the retail hierarchy. Such cannot be justified.

9.1.81

It is again reiterated that Council officers and RTP accept there will be
prejudicial effect on investor confidence. It is therefore submitted that
there is the plainest adverse and unacceptable impact on St Helens when
measured against the para 3.22 tests set out above.

9.1.82

The impact on the three centres of Skelmersdale, Bootle and St Helens both
individually and cumulatively alone justifies the refusal of this proposal.
CAO simply cannot understand how Knowsley can consider it appropriate to
support a scheme that their advisers say will damage investor confidence in
three adjacent centres.

9.1.83

It is finally reiterated that there will be an unacceptable impact on KTC for
the reasons which are subsequently elaborated in response to SoS issue f.
Does the proposal accord with the retail hierarchy of the sub
region? (SoS issue b.(v) )

9.1.84

On any basis the proposal does not conform to the retail hierarchy. In their
report on the application, Council officers were unequivocally of the view
that the scale was inconsistent with the retail hierarchy 517 and RTP 518
advised the scale of development was five times that envisaged under
policy S4 and that until Kirkby’s position in the retail hierarchy was elevated
the application failed the test of scale. The aspirations of Tesco do not of
course alter the retail hierarchy. If this proposal succeeds then the retail
hierarchy of the sub region is blown apart.
Should this proposal have been promoted through the Development
Plan process rather than through a planning application? (SoS issue
b.vi.)

9.1.85

The answer to this question has become even more obvious as the inquiry
has proceeded. There are five neighbouring planning authorities
fundamentally opposed to the scale of the proposal. There is very
considerable objection by residents and other groups. The concerns go far
beyond the mere impact on KTC. GONW has called in because it anticipated
substantial regional controversy and the proposal having significant effects
beyond the immediate locality. This is a proposal that should have been
taken through the DP process.

9.1.86

PPS 6 para 1.6 advises that LPAs should implement government objectives
for town centres by defining a network and hierarchy of centres each
performing their appropriate role to meet the needs of their catchment.
LPAs should adopt a proactive plan led approach to planning town centres

517
518

CD 5.1 page 236
CD 3.18 paras 3.17 and 5.10
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through regional and local planning. Para 2.10 specifically advises that any
significant change in the role and function of centres should come through
the development plan process rather than through planning applications.
Changes in the status of existing centres which are of more than local
importance should be addressed initially at the regional level through
regional spatial strategies. Mr Francis agreed that the proposal is of sub
regional strategic importance. Draft PPS 6 does not seek to change this
advice. It is contrary to national guidance to deal with a proposal of this
magnitude and impact at an ad hoc inquiry.
9.1.87

RSS para 5.4 specifically confirms that LDDs will identify suburban centres
and their role. This change at the final stages of RSS accords with the
national guidance.

9.1.88

The applicant has sought to argue that there is a unique set of
circumstances which mean that the usual approach should be overridden.
This is misconceived. This application only addresses Tesco/Everton’s
proposal. There has been no proper assessment of alternatives. The LDF
process would involve proper analysis of all issues and options. It would for
instance involve proper consideration of the contribution of the Tesco town
centre land together with all other options as to the proper scale of
development. There would be full statutory consultation over a period to
allow proper reflection and the development of the optimum strategy for the
area. Essentially Tesco/Everton and KMBC are seeking to railroad a scheme
through when the only appropriate course should be to use the LDF
procedure.

9.1.89

It is impossible to conceive of any proposal that would cause a greater
change in the role of a centre. If such is to be promoted it must properly be
through the development plan process.
Accessibility of the site by all means of transport and promotion of
linked trips between SCD and existing TC. (SoS issue b.vii) Whether
it promotes a sustainable form of development (SoS issue c.)and
promotes sustainable traffic choices. (SoS issue d.)

9.1.90

The proposed development is focused on the foodstore and large non food
retail units and has all the characteristics of an out of centre retail park
comprising large units in a sea of car parking. It is tacked on to the town
centre and does not form a natural extension. The development will
function as a one stop shop and will not generate linked trips. Key retailing
will be located to south of Cherryfield Drive and there will be no logical
reason for people to go into the town. The S106 phasing establishes
beyond doubt that there will be insufficient attractors to encourage people
to the established town centre. As a consequence new operators will not go
into the town centre, and existing retailers who are able to will move from
the town centre. Footfall will inevitably decrease to those stores that
remain, and Mr McVicar anticipated that the Somerfield store would be likely
to close 519 . With such damage occurring to the existing centre, even if the
final in town phase 4 were built, it is unlikely to occur before 2014 by which
time the damage to the town centre will have been done.

519
Inspector’s note: Mr McVicar gave the view that Somerfield acts as more than a “top up” shop, with the store
providing for the main weekly shop for some local residents.
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9.1.91

The PCA needed to feed the stores demonstrates that the proposal depends
excessively on the private car. The very rationale is that shoppers will be
encouraged to drive past or away from their existing centres to go to
Kirkby. This proposal by virtue of its sheer size, design and location is
clearly aimed almost solely at the car borne shopper. This suburban
location is not suitable for a development of this size. It cannot be
regarded as sustainable.
The relationship of the development to the south of Cherryfield
Drive and the existing town centre. Issue of phasing. Need to
secure that the planned development of the existing town centre is
fully secured within an acceptable time frame. (SoS issue f.)

9.1.92

The inquiry has established that south of Cherryfield Drive will be developed
before most of the new town centre development and that there is no
certainty that much of the town centre development will ever actually be
built. There is no commitment to build the leisure block in phase 1a, the
food and drink blocks (1c), the hotel and retail blocks (3b) or the whole of
phase 4. The S106 only ensures that 2 food and drink and 3 retail units are
built north of Cherryfield Drive (the latter not before 2012/13) together with
some improvements to the market. The SoS must therefore be advised in
answer to his question f) that the planned development of the existing town
centre is not fully secured within an acceptable time frame. This is
unacceptable and yet again confirms that the scheme will operate
effectively as an out of centre one stop development which will lead to the
town centre declining.

9.1.93

It is surprising that this is acceptable to KMBC. RTP 520 advised that there
needed to be close connectivity between the existing town centre and
development at SCD to achieve a fully integrated town centre. They were
concerned as to the uncertainty re phases 3 and 4 and considered it was
essential that conditions and the S106 were drawn up to ensure delivery of
the claimed benefits. The Officers 521 also indicated similar concerns.
Despite this no safeguards have been negotiated.

9.1.94

With regard to the S106, Schedule 1 Part 1 para 5.1 provides that the
development shall not be carried out other than in accordance with the
Phasing Programme and Phasing Plan. As indicated above the phasing and
delivery is inadequate. Para 5.1 however contemplates agreed
amendments and the notification by Tesco of “any circumstances which may
necessitate an amendment to the programme.” Clause 13 of the main
agreement provides a dispute resolution procedure between the parties.
The programme can therefore be amended by an exchange of letters
between the applicant and the Council with no public involvement or
consultation such as would be the case if it was necessary to make a section
73 application to amend the provisions of a planning condition. There can
be no confidence that the present phasing, however inadequate, represents
the final position and it could well be that further slippage or amendment
will come forward. The applicant has made a great deal about regenerative
delivery yet seems very concerned to ensure that the company is not tied

520
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CD 3.18 para 4.14
CD 5.1 page 21
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down. The applicant has opted to rely on the S106 after the session in
which Liverpool and CAO voiced their reservations as to the outcome of
such an approach. It would be inappropriate in these circumstances to rely
on conditions but equally the agreement provides inadequate safeguards.
Their refusal to be more securely tied down only fuels the uncertainty and
confirms the conclusion that there will be no planned redevelopment of the
town centre.
Whether other material considerations should outweigh any
Development Plan presumption against the proposal.
9.1.95

It is rare indeed to be confronted by a proposal that fails every test that it
should properly be measured against. That is even before any weight is
attached to the local issues of detrimental impact on amenity. This
indicates that the proposal is so fundamentally misconceived that on any
weighing of the issues the scales must come down conclusively against the
proposal.

9.1.96

The applicant seeks to rely on the advantages to Everton and regenerative
impact. There is a fundamental problem with the size of the retail
development proposed. Tesco do not now seek to argue enabling
development to justify the size saying that this matters not because the
proposal is in conformity with development plan policy. That is not the way
the matter was put when the Council took its decision. There is no doubt
that the case was advanced and the Council supported it on an enabling
development basis 522 :
Page 32 “key principle that underpins the proposal is that the stadium
cannot for viability/cost reasons be secured without enabling development.”
Page 224 “is the amount of floorspace proposed the minimum necessary to
raise the subsidy required for the stadium contribution?”
Page 353 “in this case the retail development is not wholly policy compliant.
If members are minded to support the proposal they will wish to ensure
that the retail element is no more than the minimum necessary to cross
fund the financial deficit of the stadium.”

9.1.97

It is submitted that the scheme is not in conformity with development plan
policy for the reasons discussed above. The size of the retail development
therefore becomes a very considerable issue as does the adequacy of any
justification advanced.

9.1.98

Tesco seek to subsidise the delivery of the stadium although in reality this
is achieved by KMBC parting with the land at current use value. They have
refused to make available financial detail to justify the relationship between
the retail development proposed and what is necessary to deliver the
stadium despite the information being requested on several occasions. That
is of course their right. They cannot however now begin to justify the size
of this development on any cross subsidy basis. It is therefore submitted
that no weight whatever can be attached to any cross subsidy argument to
justify the size of the retail element of the development if the proposal does

522

CD 5.1
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not conform to the plan. If the retail scheme was indeed the minimum
necessary to advance the overall development then Tesco might have been
expected to have produced the necessary information for scrutiny. There is
however no need to speculate further in the light of their refusal to release
information.
9.1.99

Everton say that they can fund £78m leaving a £52m shortfall that has to
be subsidised. So whilst Tesco will apparently underwrite £52m the stadium
will not be guaranteed if Everton fail to deliver £78m. Again there is a total
lack of information to enable any informed judgment to be taken as to what
Everton can and cannot deliver.

9.1.100 Without the probing of those objecting the inquiry would not have been told
that the Club is up for sale. DPP, no doubt on instruction, advised that the
current Directors had no intention of selling any of their interests in the
club 523 . This proves to be incorrect. There is accordingly the spectre that if
permission is granted the club could be sold to new owners who would have
no need for any subsidy. In that event someone being either the present or
future directors would receive a significant windfall yet there is no provision
for claw back. Mr Elstone properly accepted that if that happened there
would be an outcry. He gave no real insight to assist the inquiry as to
Everton’s funding abilities. On one hand he confirmed that the company
had not contemplated a placement of shares, the sale of a minority share,
or sale and lease back to raise additional monies (all being methods which
ought to have been investigated and exhausted before subsidisation was
appropriate) whilst on the other at the Bellefield inquiry it was being argued
for the club that whilst without receipts from the sale of that land the
financing of the new stadium would not necessarily be prohibitive or
unviable it would nevertheless make the funding of the stadium
“significantly more challenging. 524 ” Without the proper disclosure sought it
is submitted that the SoS cannot reach any conclusion whatever as to
Everton’s need for subsidy or indeed their ability to produce their element of
the cost. They had the ability to demonstrate the true position. They have
decided not to assist the inquiry with that information.
9.1.101 It is submitted that there is simply no justification for the scale of proposed
development and that further Everton have not begun to justify their need
for the subsidy. At the end of the day Everton is a private company whose
profits and losses accrue to the shareholders. They do not hold the club in
trust for the public. Everton is no different than a manufacturer. The very
idea that such would be subsidised by an abnormally large retail
development (courtesy of the planning system) when they were trading
successfully defies credibility. There is no question of Everton facing
administration without this proposal or indeed any financial downturn. They
are a successful club. It will not lead to their relegation, their existing
ground is not in breach of any league regulations which threaten continued
membership of the Premier League or participation in Europe. Whilst
Everton cannot be blamed commercially for seeking to get a subsidised new
stadium if they can the planning system should not be expected to deliver it
by a retail proposal that is excessive.

523
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CD 1.1.3 para 6.10
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9.1.102 When this proposal is stripped down it is for a sub regional shopping facility
“piggy backing” on a new stadium. Without the new stadium Tesco would
not have dreamt of coming forward with a proposal of this size. Without an
enabling basis this proposal can have no prospects
9.1.103 No weight can be attached to the argument that this is a one off
opportunity. Everton, if they are unsuccessful will not doubt reconsider their
position and alternatives. They may come back to KMBC and seek to reach
an accommodation on a direct land deal without recourse to a retail
scheme. KMBC will remain owners of the land. They will no doubt assess
smaller retail proposals in keeping with Kirkby’s true needs through the
LDF. They will of course reassess shopping provision in the town centre and
no doubt will pressure Tesco to deliver a store on their existing town centre
land if indeed any pressure is necessary. Tesco will no doubt bring forward
new proposals based on the development of their land in the centre. They
will obviously engage in the LDF process.
9.1.104 It is acknowledged that there are clearly some benefits to put in the
balance. Plainly there is considerable deprivation in Kirkby and benefits
have been claimed in respect of the health, education and social conditions
for Kirkby residents. It is however important to retain a proper sense of
perspective. At the end of the day this is essentially a very large retail
scheme and a football stadium. The proposal is not founded on corporate
paternalism after the old Cadbury or Rowntree model. Levels of deprivation
were known when the UDP was approved for a plan period until 2016.
There is further no suggestion that the relevant authorities are not making
proper provision for health, education, social services and recreational
provision in the area. Indeed Ms Ramsay accepted that there was very
large scale investment in these fields. To take but two examples education
investment is amongst the highest anywhere in the country with £45m
being invested in Kirkby alone and KMBC are taking positive steps to
address the skills gap. The child health budget alone is £250m. The
contributions arising from the proposal in these areas cannot begin to have
any material effect.
9.1.105 It is then argued that the stadium will contribute to civic pride and put
Kirkby on the map. This is questionable. The existing stadia in Liverpool
have not led to the regeneration of the Anfield and Goodison areas. Further
there are the clearest of indications at this inquiry that the people of Kirkby
might not want the stadium. It cannot be seriously argued that the stadium
will not bring crime and anti social behaviour at times. That unfortunately
follows football stadia however much the clubs and police seek to control
problems. Further fans will not remain in Kirkby town after the match and
spend money in the town. They will disperse quickly.
9.1.106 As to investment in the area KMBC has been successful in pursuing
regeneration initiatives over the last decade, including the provision of open
market housing to attract more affluent residents to the town. These have
had a considerable effect on the area. Whilst the Council now seek to
portray a cycle of decline for the purposes of this inquiry it is noticeable that
there is no such suggestion in the UDP. In any event it is submitted that if
the retail provision is out of proper scale and is inappropriate then this
factor cannot make an unacceptable position acceptable. There has not
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been any proper justification for the amount of retail development
proposed.
9.1.107 This leaves the issue of employment. Plainly jobs are of benefit and the CA
would not seek to argue to the contrary. The weight the applicant seeks to
attach to the issue is however overstated. The matter must be put in
context. The issue of employment in the area is complex. First the Council
adopted its UDP in 2006. In the economic development chapter they
identified a good range of employment land and buildings to meet the
differing needs of all types of employers. This was to help create a variety
of different jobs accessible to a wide range of people with different skills. It
is now common ground that the area has one of the fastest rates of
employment growth in Merseyside and there has been growth in jobs over
the last decade. There is no evidence of any exodus of skills from the area
and the population is increasing.
9.1.108 Second it is agreed that there are some 17-21,000 jobs available locally.
On any basis that is a considerable number for Kirkby’s population. The
issue is some jobs are simply not accessed by Kirkby residents. Tesco’s
initiative whereby 50% of their store jobs will be made available to locals is
the only initiative to address long term worklessness within the proposal.
There is no requirement that other operators adopt a similar basis. The
reality is therefore that only 300 jobs are guaranteed to assist in addressing
this issue in Kirkby. There is accordingly no shortage of jobs in the area
and there is no certainty that the majority of the new jobs will go to local
people in any event.
9.1.109 The applicant sought to address the issue of job generation using English
Partnership Guidelines 525 . Whilst those guidelines are regularly used they
do not reflect the true employment impact in the present case. First it is
submitted that the loss of jobs in the Walton area arising from the move
from Goodison has not been properly assessed. None of the witnesses who
sought to address the issue were able to demonstrate that they had got to
the bottom of the matter. Secondly there is no certainty that the later
phases of development will come forward. In reality it is only the early
phases that any reliance can be placed upon and this would lead to some
549 jobs in Kirkby. There has however to be significant set off against this
provision. If this proposal does not go ahead then Tesco can be expected
either to provide a superstore on their town centre site or to sell the land to
another operator which would massively offset the gain (and would
incidentally still lead to the Tesco recruitment initiatives being available.)
Further the assessment does not begin to take into account the job losses
that will follow both in Kirkby, Knowsley and the surrounding areas. First
inevitably jobs will be lost in the town centre as it stagnates and then
declines and becomes less attractive because of the scenarios outlined
above. Secondly there is bound to be an impact on the likes of Prescot as
trade is drawn to Kirkby. Finally however no regard has been had to the
impact on employment in:
i.

525

Skelmersdale where a whole town centre regeneration will be lost;

TEV/A/5/1
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ii.

St Helens where the Chalon Way development will not take place; and

iii. Bootle where the existing town centre will be significantly affected.
The impact of all of these elements will be to very significantly erode the
true job gains claimed and will reduce them to negligible proportions.
9.1.110 No assessment has been done to ascertain the number of jobs that would
be created through town centre development or a smaller scheme in Kirkby
town centre in accordance with the UDP.
9.1.111 At the outset of LCC’s case the areas were identified where the scheme
conflicts with the Development Plan and national guidance and causes very
significant material harm. It is submitted that the regenerative benefits do
not begin to outweigh the harm that arises from a proposal which is
fundamentally misconceived. The Inspector is respectfully requested to
recommend to the SoS that the application should be refused.

10.

THE CASE FOR GROSVENOR LIMITED
The material points are:

10.1

Grosvenor has a strategically important stake in the Liverpool City Region:
the Liverpool One development in Liverpool City Centre. The scheme
opened in two phases in May and October 2008. Grosvenor worked for 8
years with the LCC following its selection as developer in 1999 to bring the
scheme to fruition. 277 land interests were assembled to make up the 42.5
acre (17.2 hectare) site when the Compulsory Purchase Order was
approved, following Inquiry, by the Deputy Prime Minister in May 2004.

10.2

Liverpool One required over 330 separate planning submissions in the
period to July 2004 and has 800 planning conditions to be complied with.
After surveys and preparations, construction commenced on site in
November 2004.

10.3

The long term commitment to Liverpool City Centre by Grosvenor is
displayed by the approximately £1 billion invested and the establishment of
the Grosvenor Liverpool Fund in 2004 to finance the project and provide the
vehicle for its long term ownership. Grosvenor’s commitment to underwrite
and deliver this huge development has encouraged other companies and
funds to invest in Liverpool.

10.4

As the most important development in Liverpool City Centre for 40 years
Liverpool One comprises a total development of 223,000 sq m with 160
shops totalling 130,000 sq m, 514 new apartments, 2 hotels, offices,
cinema, restaurants, a new public transport interchange, BBC broadcasting
studio, the revitalised 2 hectare Chavasse park and over 3,000 car parking
spaces. It re-connects the city centre with its historic waterfront and is
separated into 5 distinct districts of shopping and leisure over 17.2
hectares. It includes 26 new and 10 refurbished individually designed
buildings by 26 different architects.
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10.5

A small part of Liverpool One is located in the city’s World Heritage Site and
is part of two conservation areas. There are 10 listed buildings within and
directly adjacent to the site.

10.6

The retail and leisure elements of the scheme were formally opened on 1
October 2008. The hotels and apartments are due for completion during
2009. The first indications of success are that retailers are trading above
expectations and footfall has increased by 24% in the city centre. A
number of retailers and restaurants new to the city have been attracted to
the scheme, and some 5,000 permanent jobs have been created in addition
to the 3,000 jobs sustained during construction.

10.7

The comprehensive redevelopment of the Paradise Street Area of the city
was first conceived during the late 1980s and early 1990s on the
fundamental premise that Liverpool City Centre required a substantial
enhancement to its retail function in order to raise it to its appropriate place
in the retail hierarchy. The initial aims were to produce an integrated
extension to the existing retail area whilst delivering a density and variety
of use appropriate to the centre of a major European city. This would
prevent Liverpool from continuing to lose market share to other centres and
re-establish it as a regional and national centre. In addition, the scheme
would raise the profile of the city on a regional, national and European
scale.

10.8

According to the Management Horizons UK Shopping Index Liverpool has
risen from a position of 14th in the UK in 2004-5 with a score of 359, to 7th
in the UK in 2008 with a score of 416.

10.9

Whilst the regeneration of Kirkby is supported by Grosvenor, it is concerned
to ensure that the scale and form of the development is appropriate. If the
current scheme is permitted, Grosvenor believe it will have a negative
impact on Liverpool City Centre, undermine its recently improved position
within the retail hierarchy and thus be detrimental to the significant
regeneration efforts invested in the city.
Retail hierarchy

10.10

Kirkby is a relatively small town centre with a role and function which has
been shaped by its location in the outer part of the Liverpool City Region. It
is physically separated from the western parts of the Liverpool conurbation
by the M57 motorway to the south west, which has served to physically
define the town. In addition, the areas to the north, east and south of
Kirkby are open land/park land such that physically the town is self
contained. Accordingly, Kirkby has continued to operate as a relatively low
ranking centre in terms of its overall positioning within the wider subregional hierarchy - a position which is considered altogether appropriate
(and to be maintained) within the context of local and regional planning
policy.

10.11

In the context of the KRUDP, Strategic Objective 5 encourages the
improvement of shopping, leisure and other uses normally associated with
town centres, consistent with local needs, whilst protecting and enhancing
the viability and vitality of town, district and local centres in Knowsley. The
supporting text also highlights a need for new shopping and leisure uses to
be appropriate to the scale and role of the centre concerned.
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10.12

Policy S1 does not distinguish different roles for the three towns of the
Borough, Kirkby, Huyton and Prescot, and all are identified as regeneration
and development priority centres under Policy CP1. Kirkby town centre is
distinguished from the other town centres in that it is identified as one of
the five Action Areas in CP1. A need is identified for a major development
of up to 9,000 sq m gross for food retailing and at least 2,000 sq m non
food shopping floorspace in Kirkby town centre up to 2011. From para 7.14
and the explanatory wording to Policy S1, it is clear that the plan envisaged
new development in Kirkby that was consistent with the maintenance of the
role of the centre within the local network of centres, appropriate to its
existing scale. Furthermore, it is stated that “the catchment area for a
proposed development should generally be not significantly larger than the
centre within which it would be located.”

10.13

In terms of the RSS, Grosvenor agrees the position taken by other
objectors, that Kirkby is not an identified centre for large scale retail
development within the NWRSS and whilst Policy W5 does not preclude the
investment of resources in unidentified centres (particularly where it will
assist in the regeneration of the centre and wider area), it is made
abundantly clear that any investment made should be consistent with the
scale and function of the centre.

10.14

Within the sub-regional retail hierarchy, as existing, Kirkby falls alongside
centres such as Huyton and Skelmersdale in terms of size 526 . The
application is for 42,518 sq m (gross)/32,997 sq m (net sales) of
comparison goods floorspace, and 7,483 sq m (gross)/5,142 sq m (net
sales) of convenience floorspace. Of this, 48,449 sq m (gross) / 36,974 sq
m (net sales) is located south of Cherryfield Drive and thus outside of the
existing town centre.

10.15

This proposed floorspace compares with the existing 21,220 sq m gross
comparison floorspace such that the new development would result in an
uplift in comparison retail floorspace of over 200%. In consequence, the
proposed development would have the effect of substantially altering the
retail hierarchy as envisaged by local and regional planning policy. As
stated by Knowsley officers in the report to Planning Committee:
“There is policy support for promoting retail investment where it protects,
sustains and improves centres. However, the scale of the development is
such that there would be a significant shift in the role and function of Kirkby
town centre that is not foreshadowed in UDP or RSS policy. Your officers
can only conclude that the scale of the proposal is inconsistent with Kirkby’s
position in the retail hierarchy and thus the proposal breaches planning
policy”. 527

10.16

Such a significant change in the status of Kirkby as a result of the
application would also be in conflict with advice in PPS 6 which states at
para 2.10 that such changes should be brought forward through the
Development Plan process.
Quantitative analysis to inform need and scale

526
527

RSOCG Table 8
CD 5.1 p354
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10.17

Grosvenor’s main concern relates to the quantitative need for/scale of
development and its consequent impacts upon Liverpool City Centre. The
objection focuses on the comparison goods element of the proposals. The
first step in any assessment of quantitative need is to define the catchment
area relevant to the proposed development. PPS6 states in para 2.41
“…Local planning authorities should ensure that the scale of opportunities
identified are directly related to the role and function of the centre and its
catchment ...the scale of development should relate to the role and function
of the centre within the wider hierarchy and the catchment served. The aim
should be to locate the appropriate type and scale of development in the
right type of centre, to ensure that it fits into that centre and that it
complements its role and function”.
Thus it is the catchment area of the relevant centre, not the catchment of
the development proposal that is the defining element in terms of
appropriate scale.

10.18

Generally, household survey data is used to identify existing shopping
patterns in an area and from this a Primary Catchment Area (PCA), where
most trade will be drawn, and a secondary catchment, which is wider and
includes more distant trips, will be established. The overall aim in the
delineation of a retail proposal’s catchment area is that it should always be
as realistic as possible in the particular local circumstances.

10.19

Grosvenor’s case is that the PCA for Kirkby town centre does not extend
beyond Mr Williams’ Zone 1 (Mr Holliss’ Zones 1 and 2), both because of the
physical barriers that separate the town from conurbations to the west and
south and because expanding the PCA would be inconsistent with the
hierarchical approach to the provision of town centre and retail facilities
which is fundamental to the Regional Spatial Strategy and the PPS6 test of
scale.

10.20

The 2008 NEMS household survey provides evidence to support this view 528 .
Kirkby town centre draws the majority (75%) of its comparison goods
expenditure from Mr Holliss’ Zones 1 (37.9%) and 2 (36.5%) (JJW zone 1).
This is a strong indication that, at the present time, Kirkby’s natural
catchment does not extend beyond the environs of Kirkby itself.

10.21

However, if one were to look at which other zones Kirkby currently draws
comparison goods expenditure from, it is evident that zone 12 - Aintree
(8.5%), zone 13 - Maghull (5.2%) and zone 11 - Croxteth (3.3%) are the
other noticeable contributors, albeit in relatively small percentages,
providing a further 17 per cent of the centre’s comparison turnover.

10.22

The remainder of Kirkby’s study area comparison turnover appears to be
drawn somewhat sporadically, with some of the more geographically
detached zones such as 6 - Hunts Cross and 8 - Huyton providing a greater
percentage of expenditure than the closer zones of 3 - Knowsley and 10 West Derby. Indeed, it is notable that less than one per cent of Kirkby town
centre’s trade is currently drawn from these two zones, despite their

528

See KMBC/SUPL/3/3 Spreadsheet 8 which forms the basis for GRO/JAN/2009/01 in GRO/P/3
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relatively close proximity and the fact they have a combined population of
almost 64,000 people.
10.23

It is accepted that the very low level of spending in Kirkby by those residing
in zones 3 and 10 could be a consequence of the limited comparison offer of
the centre. However, in order to investigate this issue further and to gain a
better understanding of shopping patterns in northern Merseyside it is
helpful to analyse the trade draw of the closest non-food shopping
destination for which data is available, in this case the facilities at Aintree
Racecourse Retail Parks (“Aintree Retail Park”).

10.24

Aintree Retail Park is located less than 4km west of Kirkby and has a total
net comparison goods floorspace of approximately 37,500 sq m (source:
GOAD, May 2007). It is therefore a broadly comparable size to the
Destination Kirkby proposals.

10.25

There are strong similarities between Aintree Retail Park and Kirkby town
centre’s study area trade draw pattern, with an identical 91% of all
comparison goods expenditure drawn from zones 1, 2, 11, 12 and 13 529 .
Beyond this, none of the remaining nine study zones provide more than
three per cent of the retail park’s current turnover.

10.26

Thus in the case of both Kirkby and Aintree Retail Park, evidence indicates
that the key survey zones from which comparison goods expenditure is
currently drawn are zones 1, 2, 11, 12 and 13. Therefore, the inference
from the 2008 NEMS household survey is that at the present time there is
no real evidence to suggest that people living south of Croxteth (zone 11)
travel in vast numbers northwards to purchase comparison goods.
Considered another way, it could be said that Kirkby or for that matter the
larger Aintree Retail Park has little influence over the shopping habits of
those living in the southern and western environs of Merseyside. This
finding has clear implications for the definition of an appropriate catchment
area in this case.

10.27

If the concept of expanding the PCA from Mr Holliss’ Zones 1 and 2 / Mr
Williams’ Zone 1 was to be tested, albeit theoretically, the starting point
should be to identify – via household survey data – the surrounding areas
that Kirkby town centre currently has influence over before undertaking a
realistic assessment of whether there is scope to increase its influence
without having an unacceptable impact on the trade of surrounding centres
whose natural catchment it overlaps.

10.28

There is no evidence to suggest that either Mr Williams or Mr Holliss has
undertaken such an exercise. The catchments have been delineated
disregarding the existing shopping habits of their inhabitants.

10.29

Mr Williams’ evidence states that a number of sources of information were
used in the definition of the PCA including an Allegra household survey from
November 2006. Despite the fact that it is not referred to in detail, it is
zones 1, 2 and 4 of this survey which are used to define the PCA, rather
than a spatial definition based upon survey work. The reasons for this are

529

KMBC/SUPL/3/3 Spreadsheet 8 which forms the basis for GRO/JAN/2009/01 in GRO/P/3
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unclear, particularly when one considers that the Allegra survey shows a
very low level of comparison goods shopping trips to Kirkby town centre
from Allegra (Mr Williams) zones 2 and 4 (the Allegra survey shows a 0%
answer in respect of Kirkby as first choice location for Clothing and
Footwear for example).
10.30

The 2008 NEMS household survey re-emphasises this position, showing that
less than 1% of Kirkby town centre’s comparison goods trade is currently
drawn from Mr Holliss’ zones 3 and 4 (Mr Williams zone 2) and only just
over 2% from Mr Holliss’ zones 9 and 10 (majority of Mr Williams’ zone 4).

10.31

It is accepted that Mr Williams was not able to refer to the more detailed
shopping pattern data contained within the 2008 NEMS household survey at
application stage. However, if he had, surely zones which Kirkby currently
has some influence over - such as Mr Holliss’ zones 12 and 13 - would have
had to form part of his PCA at the expense of those - such as 3, 4, 9 and 10
- which it clearly does not. As stated, a catchment area should be as
realistic as possible in the particular local circumstances.

10.32

The implications that such significant, but appropriate, alterations to the
PCA would have is that appropriate scale and quantitative need for the size
of retail development proposed by the applicant could not be demonstrated.
Analysis of Mr Holliss’ Zones 1, 2, 11, 12 and 13 530 shows the role of these
zones in providing elements of the trade to Kirkby town centre as existing.
Whilst Mr Holliss’ Zones 1 and 2 (the equivalent of Mr Williams’ Zone 1) is
the appropriate catchment area for Kirkby given its role, function,
population distribution and geography, as the NEMS survey shows, Mr
Holliss’ Zones 11, 12 and 13 have a role to play (albeit considerably lesser
in importance than Mr Holliss’ Zones 1 and 2) in what at best could be
described as being an outer catchment for Kirkby.

10.33

With these reservations, at most this enlarged catchment area (Mr Holliss’
Zones 1, 2, 11, 12 and 13) could produce just under half (£98 million) 531 of
the about £200 million comparison goods expenditure which would be
required to justify the application scheme and Kirkby town centre. This is
the scale of comparison floorspace which may be justified by this analysis
and is a very clear demonstration of the wholly inappropriately large scale
of the application proposal.

10.34

Mr Holliss undertook sensitivity testing of Mr Williams’ approach using the
applicant’s PCA and then carried out his own assessment of the comparison
goods retention level of the entire NEMS study area – which is referred to
as the Knowsley study area catchment – before and after the proposals are
implemented.

10.35

Despite advising Knowsley BC in May 2008 532 that he considered that the
applicant had failed to established an appropriate PCA for their assessment
of quantitative need and that the PCA was too extensive geographically, Mr
Holliss now appears to consider that it is acceptable, as his proof of
evidence does not comment on its appropriateness. This silence is in spite

530
531
532

GRO/P/3 Table JAN/2009/01
GRO/P/3 Table JAN/09/03 and 04 – using Mr Holliss’ data
CD3.18
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of the empirical evidence provided by the 2008 NEMS household survey,
which his proof of evidence draws upon repeatedly. The NEMS survey
represents the piece of information which raises the most significant
questions in regard to the validity of the applicant’s PCA, and therefore the
sensitivity testing carried out by Mr Holliss is flawed.
10.36

The second method that Mr Holliss uses in attempting to demonstrate need
is through an analysis of the NEMS household survey. This is used to
demonstrate that in Mr Holliss’ study area – the entire NEMS survey area –
there is an existing comparison goods retention level of 17% in 2008 which
would rise to 30% if the full quantum of floorspace associated with the
inquiry application was supported 533 . Hence, there would still be 70% of
the comparison goods expenditure available for higher order centres
elsewhere in the sub-region.

10.37

Grosvenor’s principal criticism of this approach is that, in a similar vein to
the applicant’s PCA, the catchment which has been defined has not in any
way been influenced by the empirical data on existing shopping patterns
provided by the 2008 NEMS survey. Whilst Mr Williams’ PCA is unrealistic
on account that it overlooks areas which Kirkby town centre currently has
influence over in favour of those which may provide more expenditure or
fewer competing stores, Mr Holliss’ PCA is equally unrealistic in that it
simply includes all survey zones, encompassing a population of almost
400,000 people – evidence suggests the vast majority of which do not shop
in Kirkby – to establish a healthy quantitative need for the proposal 534 . By
the same token surely need for any development could be demonstrated if a
net was cast wide enough.

10.38

It is quite incorrect to suggest that by defining the PCA for Kirkby in
accordance with the results of a survey the town centre would be consigned
to continued failure. That would only occur if it was assumed that the
existing market share within the defined PCA should not alter. If the
market share is assumed to remain static, the only available additional
expenditure to provide for new development would come from a growth in
population or expenditure. In Kirkby there is a need for an increase in
comparison and convenience floorspace. However, the assessment of that
need should be achieved through the application of population and
expenditure growth rates and an appropriate increase in the market share
within a catchment which is appropriate to the role and function of the
town, not through the creation of an entirely inappropriately large
catchment area.
Trading effects upon Liverpool City Centre

10.39

In the May 2008 Second Addendum Report 535 , the wholly inappropriate
extent to which the application scheme would draw trade to Kirkby becomes
clear. This records the total available expenditure in 2012 within the PCA

533

KMBC/P/3 para 5.19, KMBC/SUPL2/3 para 1.5 and KMBC/SYPL3/3 para 1.8
Although it is worth noting that even this inappropriately large catchment area still only accounts for £153 million
of the £199 million which is detailed for Kirkby town centre by Mr Holliss’ SUP/KMBC/SUPL3/3 Page 4, Table 3,
Kirkby Town Centre turnover in 2013 – in other words 23 per cent of the £199 million is said by Mr Holliss to be
drawn from outside even this very extensive catchment area.
535
CD1.2.3 p7 and the table at para 3.7
534
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(Zones 1, 2 and 4) at some £720 million 536 . Paragraph 3.14 of the Report
records that 48.2% of this £720 million expenditure would be captured
within the PCA by existing and committed shops together with the
application scheme. This is an increase in market share of 16% over the
current position.
10.40

Hence, the trade to all other facilities, including Liverpool City Centre and all
the large retail parks and all other town centres in the sub-region which are
outside Zones 1, 2 and 4 would be 51.8%. This 52% figure compares to
the proportions of shoppers naming Liverpool City Centre as their first
choice location for the purchase of various non food goods as found in the
Allegra Shopper Survey carried out in November 2006 537 (before the
opening of Liverpool One.) Of course, trade must flow to many more
locations than just Liverpool City Centre and Kirkby but this focus upon
Liverpool serves to illustrate the excessive manner by which the application
scheme would adversely affect the retail function of the facilities in the subregion.

10.41

Taking the weighted average across the three zones in the PCA 538 some
58% of respondents identify Liverpool City Centre as their first choice
location for the purchase of clothing and footwear. If the pattern of
comparison goods expenditure followed that of this important goods
category, there would not be sufficient expenditure for the application
scheme and Liverpool City Centre without drawing substantial trade from
every other facility in the sub-region, including all town centres. This is not
realistic. The alternative is that there is a substantial withdrawal of trade
from Liverpool.

10.42

Liverpool City Centre plays a substantial role in catering for many of the non
food comparison goods shopping needs of the residents of the PCA for the
application proposal. Given the scale and appropriate role of Kirkby Town
Centre, an increase in the market share (i.e. the trade captured within this
PCA as a whole) of some 16 percentage points from 32% to 48% 539 is a
particularly dramatic effect to be caused by one scheme in one small town
centre. The effect of this increase in market share within the PCA upon the
propensity of those living in the PCA to use facilities outside the PCA results
in a reduction in expenditure of between 17.5% and 38% outside the
PCA 540 . The largest of these changes, with a drawing in by 38% of trade
into the PCA, is from zone 4 which is not only the most highly populated
zone (some 148,000 people), but is also the zone which is physically the
closest to Liverpool City Centre.

10.43

Clearly this analysis is subject to the disadvantages of applying survey data
of a relatively small sample size to a much larger catchment area, but it
provides evidence that it is Liverpool City Centre which is a dominant
location for non food goods expenditure, a position which is no doubt under
recorded since the survey took place before the opening of Liverpool One
which has dramatically increased the attractiveness of Liverpool City Centre.

536
537
538
539
540

This figure is updated in RSCOG to £767m in 2013
Figure 3 GRO/P/1 p16
The right hand column in Figure 3 GRO/P/1 p16
CD1.2.3 para 3.14
GRO/P/1 p17 Fig 4
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10.44

Whilst it is accepted that the application proposals would not put Liverpool
One at risk, there is concern that the scheme will withdraw expenditure
from Liverpool City Centre of which Liverpool One is the heart. The impact
assessment carried out to support the application has 2008 as the base
date, before the opening of Liverpool One. The expenditure to be attracted
to Liverpool City Centre by Liverpool One is then added in to the base year
turnover of the City Centre before any expenditure is subtracted to go to
the new development in Kirkby. As a result there is no negative impact
shown to result from the Kirkby scheme, but a positive increase in the
turnover of Liverpool City Centre which is the result of the opening of
Liverpool One.

10.45

Clearly if a later base date was taken, such that the turnover of Liverpool
One was included in the base year turnover of the City Centre, a negative
impact would result. This exercise has not been carried out, but the point is
made 541 that the only reason that Liverpool City Centre has an increase in
turnover is as a product of the substantial investment made into Liverpool
One. Liverpool One was always conceived on the fundamental premise that
Liverpool City Centre required substantial enhancement to its retail function
to bring it to its correct place in the retail hierarchy. Having achieved that
through the development of Liverpool One, it is entirely inappropriate to
then take a substantial amount of that enhanced turnover away to support
a development in Kirkby. It will inevitably undermine the achievements of
Liverpool One in conflict with established policy which puts Liverpool at the
top of the hierarchy.

10.46

The current economic climate is likely to lead to a lower rate of growth and
this has been applied through the sensitivity testing requested by the
Inspector and produced as a joint document 542 . Positive growth is still
expected over the five year period, on the assumption that the UK emerges
from recession in about 2011. The high rate of growth likely to be achieved
at that time would balance out the negatives of 2009 and 2010. With the
reduction in the growth of expenditure, growth in floorspace efficiency rates
will also reduce. The consequence of reduced efficiency rates is that
existing retailers will find it harder to trade profitably. That is another
reason to take care in planning for any increase in retail floorspace.

11.

THE CASE FOR KNOWSLEY CONSTITUENCY LIBERAL DEMOCRATS
The material points are:

11.1

The Application was supported by KMBC within the framework of local,
regional, and national planning policies. However, given its overall scale
and wider impact we say the scheme ought to have been progressed
through the development plan process.

11.2

The Council has been indifferent to the decline in the centre of Kirkby,
evidenced by the shabby appearance of private and public buildings due to
lack of maintenance. The closure of the law courts and the transfer of
hundreds of Council staff have compounded the decline in footfall over the
last 15 years. There appears to be general consensus on all sides that

541
542

Day 31 Stock: answer to Inspector’s questions
RETAIL/JOINT/1
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there is a qualitative need for retail development in Kirkby Town Centre.
The disagreement lies within which centre- the existing one, or its potential
rival South of Cherryfield Drive?
11.3

The quantitative need forms a basis for this proposal. It has been argued
by the applicant that the retail uplift can only be achieved by a new
supermarket and additional retail space on a site away from the town centre
and outside the Kirkby Town Centre Action area as defined in Policy S4 of
the KRUDP. The KRUDP had a gestation period from 2001 to adoption in
2006. This process was assisted by the Chesterton Shopping Survey 2002
and a local inquiry on the Kirkby Town Centre Action area in October 2005.

11.4

One of the Strategic Objectives in Chapter 7 of the KRUDP is “To improve
the provision of shopping, leisure and other uses normally associated with
town centres consistent with local needs, whilst protecting and enhancing
the viability and vitality of town, district and local centres in Knowsley.’
This Inquiry received written evidence and oral evidence from only two
Council members. On 21 January 2009 Cllr Fricker was taken through his
proof of evidence as a Huyton based member with strong community links.
He disputed the evidence of J Williams that the majority of cumulative
diversion would be from the overtrading Huyton Asda” 543 . Cllr Fricker
challenged the view that Asda was overtrading. It was noted that vacancy
rates in Huyton town centre were 19% against a national average of
11% 544 .

11.5

On 22 January 2009 Cllr Smith’s written statement dated 15 December was
presented to the Inquiry along with oral evidence. As leader of the town
council and borough councillor he disputed the evidence of J Williams 545
‘that the Prescot Retail Park is seen as part of the town centre’, and outlined
the impact of the retail park on Prescot’s historic town centre. He confirmed
that the Council had appointed a town developer (Brook house) to produce
a development for the town centre which Cllr Smith said was run down, he
feared the planned retail draw to Kirkby was a threat to the viability of
Prescot town centre:

11.6

543
544
545
546

•

Prescot is located in Zone 2, Huyton in Zone 4 of the Primary Catchment
area for the Kirkby development. The proposed size of the PCA will impact
on both Huyton and Prescot.

•

The hierarchy of centres within Knowsley are set out in the KRUDP 546 . It
gives no indication that any the three centres would grow or enlarge beyond
their designated status within the KRUDP.

•

As the Government Office for the North West is a consultee to the
development plan, they clearly accepted it as a working document capable
of taking forward the Council’s objectives.
S Ramsey says ‘The Council is of the view that the Tesco/ Everton proposals
will create a crucial step change in the long term regeneration of Kirkby by

TEV/P2 Page 65/79 para 10.24
TEV/P/2 page 21/53 para 3.26
TEV/P2 page 65/79
Para 7.6 Figure 7.1
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creating much needed local employment’ 547 . However the summary of the
applicant’s submissions says ”the mixed use development is proposed
including a new stadium for Everton FC……… The cost of a new stadium is
such the EFC require a large element of its overall cost to be provided
through some form of gap funding. The applicant submits that the
application site is the most suitable for this form of development in the
Liverpool area, and offers the potential for the retailing elements to fund a
large element of its overall cost’ 548 .
11.7

The position is given further gravitas by the applicant in the report on page
55/56: Everton’s Current Financial Position “ ---- the key principle that
underpins the proposals is that the stadium, for viability/cost reasons,
cannot be secured without the enabling development proposed. In essence
without the retail there can be no stadium, and furthermore the applicant
states, without the stadium the amount of retailing proposed would be less
supported by the Council for policy reasons.’

11.8

This would suggest the huge increase in retail floor space beyond the
KRUDP allocation is to enable EFC – a private limited company with
Shareholders – to meet a ‘pressing need for a new stadium’.

11.9

The applicant claimed in a letter dated 22 October 2008 that: ‘This technical
form of enabling development is not the basis of our case and accordingly it
will form no part of our evidence’. Throughout the Inquiry the applicant
used the KMBC planning committee decision - to be mindful to support the
plan after considering the planning report - as a lever to illustrate Council
support.

11.10

It is our view the evidence would indicate the departure from policy is
proposed to enable EFC to acquire a new ground. What is the Councils
policy on Kirkby Town Centre without the stadium element? The Inquiry has
been told by a number of the applicant’s witnesses that the applicant has
nothing on the books as an alternative retail development in the event of
this plan failing. ‘Stadium/Scheme all or nothing’ 549

11.11

Having been a member of Knowsley MBC from its early inception until early
into the new millennium Mr Fisher hopes his observations help better
understand Council policy toward Kirkby Town Centre that has gradually led
to its current state. It might also assist the SoS to balance evidence as to
why
Kirkby was without an anchor Supermarket for 30 years. Asda
opened their doors in Kirkby Town Centre in April 1971 on a 25 year lease
by Mars Securities/ Telegraph properties. In 1979 they vacated the store
and complied with the full terms of the lease until it expired in December
1996.

11.12

In evidence to the Inquiry KCLD/ INQ/1 correspondence and reports
indicate the level of lobbying from 1984 until 2001 to urge KMBC to improve
the retail and environment of Kirkby Town Centre. In 1997 following the
expiry of the Asda lease attempts were made to obtain a CPO against the
head lessee Aubrey Weiss to obtain the demolition of the old Asda and

547
548
549

SUP/KMBC/P/1 p14 section 3.14
CD 5.1 the Planning report KMBC 9th June 2008 page 32
Black xx Fisher 28 Nov
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secure a large and prominent site for a new supermarket anchor. This
move was unsuccessful and with the political control of this matter resting
with two individual Councillors this led to Councillors having to rely on
verbal feedbacks and limited committee reporting. During the period
Aubrey Weiss was receiving the full terms of the lease from 1979 until 1996
the old Asda store remained empty.
11.13

In May 2001 KMBC called a meeting in Kirkby between all its Kirkby
Councillors, local town centre traders, and St Modwen Properties. This
company had just bought a 50% share of the town centre in conjunction
with the joint owners and had plans to inject substantial sums into
upgrading it and seeking to improve its attractiveness to existing and
potential customers 550 . That letter says the meeting “would have benefited
from a higher attendance of traders”. Notwithstanding this, the efforts of St
Modwen were a clear vote of confidence in the Town Centre’s capacity and
attractiveness to bring a major retail investment to Kirkby in 2003/5 during
the KRUDP process. Michelle Taylor a Director of St Modwen 551 sets out the
reason why the Council discontinued with St Modwen and chose Mr Weiss –
as a joint owner of the town “to be its development partner for the wider
regeneration of the town centre “ This redevelopment never took place,
with Mr Weiss later selling his interest in the town centre.

11.14

The decision, given this history and stagnation of the town centre while Mr
Weiss was a head lessee, in our view, beggars belief. It is clear the Council
decision, taken outside the committee structure prevented the development
of Kirkby Town Centre and the loss of hundreds of new jobs and further
retail/ commercial growth. We therefore suggest that the lever of a 30 year
absence of a major supermarket being used to justify this scheme is highly
questionable. We also say that the reluctance of the Councillor, who wrote
to the Inquiry stating he had lead responsibility for Economic Development
1990 – 2001, to appear before the Inquiry to help with background
information adds little weight to this argument.

11.15

Turning to the proposed retail development south of Cherryfield Drive, and
size of the new supermarket, Mr Williams 552 sets out the applicant’s
rationale in arriving at the Primary Catchment Area [PCA] for the proposed
Tesco in Kirkby. In Table 1c appendix A1 this is a population of 225,994 –
2008 rising to 226,289 in 2013. Interestingly Roger Tym & Partners final
report 553 states ‘our primary concerns relate to the applicant’s assessment
of quantitative need in the comparison goods sector’. The PCA for Kirkby
town centre is too extensive, geographically, in relation to its current
position in the retail hierarchy; the PCA includes Huyton and Prescot and
projects a retail draw from both centres to Kirkby post development.
Figures set out in Mr Williams’ main proof at Table 19c give a combined
impact of £19.14million from Prescot and £11- 35 million from Huyton up to
year 2013.

550

KCLD INQ DOC 107 letter from KMBC Deputy Chief Executive and Director of Planning to Cllr P Fisher, who was in
attendance at the meeting
551
CAO/P/4 Page 9 para 5.10. 11 and 12
552
TEV/P/2 page 33 para 7.15
553
CD 3.18 page 24 para 4.10
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11.16

This in our view will alter the shopping hierarchies in the KRUDP and have
an adverse effect on the vitality and viability of Kirkby’s neighbouring
centres. The overall retail scheme in the applicant’s submission offers the
potential for the retailing elements to fund a large element of its overall cost
of the scheme including the stadium. This increase in retail floor space is
clearly sought to secure gap funding for the stadium 554 .

11.17

In our view the case for increasing the retail space to almost double the size
of the existing town centre has not been made to enable Everton FC to build
a new stadium with funding derived from the retail development. Planning
Policy Statement 6 - Promoting Growth and Managing Change in Town
Centres says at 2.3 that Councils should actively plan for growth and
change in town centres over the period of their development plan. The proactive approach by St Modwens Properties in 2001-5 and Development
Securities in 2007 confirmed a large development could be accommodated
within Kirkby’s existing town centre 555 . In a news article of 19 November
2002 St Modwen said that ‘Kirkby remains an attractive location for both
retailers and shoppers which bodes well for our longer term redevelopment
plans’ This would accord with PPS6 2.4, 2.5, and 2.6 and dispels the
negative descriptions of the Kirkby town centre advanced by a number of
the applicant’s witnesses.

11.18

KMBC undertook the UDP exercise to determine the policy for its Town
Centres. The retail plan runs contrary to KRUDP Policy S2 1a) as it would be
incompatible with the scale and role of Kirkby Town Centre and have a
detrimental impact on the existing retail in the centre. Policy S4 sets out
the retail requirements for a major food store. The proposed Tesco store is
approximately double the size set out in the policy.

11.19

Para 2.9 of PPS6 says that in promoting and enhancing existing centres,
local planning authorities should consider the network of centres (i.e. the
pattern of provision of different centres) and their relationship in the
hierarchy. The PCA for the new Tesco will clearly impact on the KMBC
hierarchy of centres as set out in Chapter 7 of the KRUDP at section 7.6
figure 7.1. The Inquiry did not receive any guarantees that the planned
development for the north of the town centre would be completed within an
acceptable timescale to ensure it survives as a main retail centre able to
compete with a new town centre south of Cherryfield Drive.

11.20

The RSS sets out the role of the regional centres in Policy W5. KMBC have
not advanced any evidence-based argument to justify this extensive
increase in Kirkby’s town centre retail function. It is clear that the
deliberations concluded that Kirkby can provide a retail base commensurate
with its population, nearby areas, and complementary to its existing retail
offer.

11.21

The proposed Stadium is expected to be a high building. Commenting on
its design 556 KMBC planning officers observe ‘It has been acknowledged that
the adopted design here, in contrast to some recent stadium proposals, is
not one for an iconic exemplar building. Rather, the design is a somewhat

554
555
556

CD 5.1 page 32.
Appendix to CAO/A/4
CD 5.1 page 310
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more traditional stadium design….. Indeed, a somewhat utilitarian and cost
– conscious design is evident in the way that the under side of the upper
stands is revealed to outward view.’
11.22

On page 315 planning officers say ‘The main impact from both the stadium
and new retail uses is likely to be on existing residential properties in the
Grange estate….The visual and psychological impact of the presences of the
stadium, in such close proximity to at the very least the most westerly
properties in the Grange Estate would be more difficult to address.”
Inevitably, there will be a significant detrimental imposition upon the
amenities of occupiers of the nearest properties within the Grange Estate
that cannot be adequately mitigated. The construct what the Council
planners describe ‘as not an exemplary iconic building, rather a more
traditional style somewhat utilitarian and cost – conscious design..’ in the
centre of a quality residential area is contrary to the provisions of KRUDP
Policies DQ1 and H5.

11.23

There is a proposal to construct a bund/acoustic barrier to the rear of
properties in Whinberry Drive to alleviate noise. The bund needs to be
tested against KRUP Policy DQ1 ‘Design quality in New Development” and
Policy H5 ‘Development within Primary Residential Areas’. Residents faced
with seeing a bund at the rear of their properties are entitled to the
safeguards provided in the KRUDP.

11.24

We say the prospect of residents on the Grange Estate hearing the
equivalent noise of a Hoover appliance being on during football matches at
the stadium is likely to create these problems for residents and run contrary
to KRUDP Policies H5, ENV2 and DQ1.

11.25

Turning to the existing civic buildings and St Chad’s Conservation Area, in
Inquiry evidence 557 the Council is of the view that the Tesco / Everton
proposals will create a crucial step – change in the long term regeneration
of Kirkby. This includes the demolition of Kirkby’s two highly visible civic
buildings. The six storey municipal offices will be replaced by a smaller
building as part of a cost cutting exercise, as stated by Mr Francis 558 . The
demolition of the Kirkby Suite will leave the town of Kirkby without a civic
suite which was transferred to KMBC to serve the wider Kirkby Community.
It is a better building than its counterpart in Huyton which will be the only
remaining civic suite in the borough.

11.26

These two buildings on their own may be of limited architectural merit, but
collectively give the town a sense of scale that will be lost by their
demolition. In our view to describe this kind of asset stripping as
‘regeneration’ is ludicrous. In any future local government boundary review
Kirkby residents may well take the view they would wish self governance
rather than a council centred entirely in Huyton. These important buildings
will be needed and ought to be retained and refurbished and not sacrificed
for retail units.

11.27

St Chad’s Church is in the epicentre of the town, a Grade II listed building
and located within the Old Hall Lane Conservation Area. The Church faces

557
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SUP/KMBC/P/1 page 14 para 3.14 et seq
TEV/P/1 page 44 of 121 para 11.13
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the prospect of a visual intrusion into its realm. KRUDP Policy DQ5 covers
development in conservation areas. St Chad’s is a tall Church built with
bunter sandstone and visible with a distinctive tower. How will a football
stadium look against this historic building? We conclude it would be out of
keeping aesthetically. There will also be major changes in the streets
around the Church to facilitate the traffic and spectators generated on
stadium match days and nights. This scheme will also remove one side of
Valley Road, a major vantage point into the conservation area.
11.28

With regard to traffic levels, shoppers and football fans will compete for
parking spaces. If the survey of the Everton/Birmingham match on 3
November 2007 is correct, it suggests 72% of fans will travel by private
motor car. If 3 people share a car (a generous view) 7,000 cars would need
to be accommodated on top of the usual traffic flows. The bus services are
not there to serve Kirkby from the Wirral, Formby, south Liverpool, Prescot
and St Helens. The expectation that 14,000 people will use park and ride
flies in the face of the evidence that so many fans drive to games and the
Merseyside police agree. It is very unlikely this pattern of behaviour will
change.

11.29

We say the upheaval faced by residents on match days and nights will
cause disruption by traffic for residents. Areas near to the proposed site
include well established residential estates that do not benefit from access
and egress from all sides, as do the streets and roads around Goodison
Park. The prospect of up to 4,000 spectators being shepherded up the
narrow Kirkby Row en route to Kirkby Station will deter many residents
from visiting Liverpool travelling via the Northern Line.

11.30

The effect of the plan would see the loss of 2 grassed football pitches on the
site of the development. The Council have identified 2 sites as
replacements. Charlottes Pagsy already serves an existing purpose, and is
a considerable distance from the lost playing fields. The other site is at
Copthorne Walk, in the Westvale SRA. Its current designation is public
open space (POS) and it is needed to maintain the 800m walking distance
criteria for community access to POS in this area of Kirkby. As the Council
failed to provide new pitches and amenities as required by planning consent
Ref : GOME/308/1/2 27 September 2001 after a local inquiry into App no.
APP97/00651 1-3b December 1997 we feel this is a matter the SoS should
take into account before any weight is given to the merits of Copthorne
Walk and Charlotte Pagsy. In our view, their location and existing use does
not provide alternative provision of a qualitative standard as required by
Policy 0S4.

11.31

Good and convenient provision of playing fields is essential in Kirkby given
the loss of sporting facilities since the closure of Kirkby Stadium and Sports
Centre which are set out in evidence from KRAG 559 . Representation and
formal consultation was conducted and invited by the Council. The findings
are set out on pages 123- 167 of Inquiry document CD 5.1.

11.32

The retail element of the scheme is the main driver for a new football
stadium; the scale of the floor space is outside planning policy for KMBC.

559

INQ KRAG/P /3 Peter Ross proof of evidence para 4.0
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We do not believe securing the future of a football club located outside the
borough boundary is a material consideration to justify departure from the
local development plan having regard to the provisions of Section 38(6) of
the Planning and Compulsory Purchase Act 2004. For all the above reasons
and relating to breaches of the KRUDP and conflict with RSS Policy W5 and
consideration of PPS6 we invite the Secretary of State not to grant planning
permission.
12.

THE CASE FOR KIRKBY RESIDENTS’ ACTION GROUP
The material points are:

12.1

The issues are dealt with in the same order as set out by the Secretary of
State:

12.2

Whether the proposed development accords with the development plan for
the area … having regard to the provisions of Section 38(6) of the Planning
and Compulsory Purchase Act 2004:

12.2.1

There has been plenty of cross-examination by and witnesses for, both LCC
and CAO. This proved that the applicant’s only reasoning that the
development accords with the RSS is that it fits broadly within the
fundamentals of the document and that the RSS is open to interpretation.
The KRUDP has been both used by and disregarded by the applicant when
they have seen fit.

12.3

The extent to which the proposed development is consistent with
Government policies in Planning Policy Statement 6: Planning for Town
Centres:

12.3.1

KRAG believes the proceedings at the Inquiry have clearly demonstrated
that this proposal is inconsistent with PPS6.

12.4

Whether the application would deliver a sustainable form of development,
as outlined in PPS1; Delivering Sustainable Development, and respect the need
for appropriate standards of design in relation to the individual elements of
the scheme, and the spatial relationship between the different components
of the development:

12.4.1

KRAG has demonstrated that consultation on this proposal has been
unacceptable. It has omitted large sectors of the community and has been
confused from questionnaire to analysis and to our knowledge was not
conducted by the developer. We believe the consultation process was not
sound and can therefore be given little or no weight. KRAG has given a
great deal of consideration to how this development will affect the social
fabric of our town. We have demonstrated that the applicant has a very
poor understanding of this.

12.4.2

Representatives from the Women for Kirkby’s Future group have attended
almost all of the sessions of this Public Inquiry and have reported back to
other members who have not been able to attend. The group continues to
be concerned about the impact of this development on the health of Kirkby
residents and in particular to those who are made more vulnerable because
of existing medical conditions or those who have a propensity towards
acquiring certain medical conditions.
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12.4.3

The Health Impact Assessment Report 560 , completed in April 2008 by the
University of Liverpool states ‘there are 19 positive impacts and 59 negative
impacts from this development’. This highly regarded research together
with our own findings relating to the proposed development lead us to
believe that the adverse impact of the development is too high a price for
this town to pay. There is strong evidence that air pollution definitely
negatively impacts on health, as does exposure to high noise levels. They
also state that from the air quality assessment it is not possible to identify
the scale of changes in air quality or exposure levels in the local population.
However, researchers at Washington University note that long term
exposure to fine particle air pollution increases cardiovascular mortality in
the general population, and that daily increases in air pollutants can worsen
asthma. Long after construction is finished high traffic levels will affect the
community in this way, not only on match days, when the problem will be
worse, but every day.

12.4.4

The glorious Valley Hills is reclaimed land from a refuse tip, and the Health
Impact Assessment shows the evidential link on the importance of the
availability of ‘access to green spaces’ in maintaining good health. That
report also stressed the importance of this especially for children. It has
been said that Everton in the Community programme will deliver health
benefits, especially to children in the town. The Everton bus already comes
to town and we welcome this initiative. We do not need a stadium for this
to happen.

12.4.5

Moreover, during the sessions the women have attended, the applicant has
made no reference to the effects of the additional traffic on access to
service users or patients by the domiciliary care services. Mrs Murphy and
Mrs Wharton voiced our concerns about how the vulnerable could be left
waiting for essential services. An example of this in which services are
‘twinned’ is: a diabetic patient may need a district nurse to administer an
insulin injection, then will need within a very short space of time, (literally a
few minutes) access to prepared food or access to services from meals on
wheels, and may then need social carers to see to their personal hygiene
needs. Currently these services can be dovetailed successfully. However,
on football match days with restricted access for the residential traffic in the
town those services may not be available in the same way, due to the
transport of the three care providers being affected by traffic. This could
lead to distress or medical emergency but also could have a future high
financial cost implication for local social services or the health authority
should the patient choose to go into residential care as the worry about
services not arriving is too great. A further potential cost is that the
diabetic patient could quickly require urgent hospitalisation. There has been
no assessment at all of these kinds of needs.

12.4.6

We therefore believe impact of the development on the vulnerable, the
aged, the disabled and disadvantaged has been entirely overlooked by the
applicant. This is unacceptable, and should be unacceptable to the SoS, as
those who fall into those vulnerable groups are living successfully with the
existing services provision in Kirkby.

560

CD 1.9.7
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12.4.7

In his proof Sheena Ramsey said that only 38% of Kirkby residents believe
that their local community is attractive (KMBC General Residents Survey
2007/08) 561 . RUDP policy OS2 states that development affecting urban
green space would not be permitted if it would have consequences for visual
amenity, residential amenity, wildlife and environmental benefits, cultural
and community value and recreational health benefits.

12.4.8

We would say that the Valley Hills is a most attractive area that makes a
substantial contribution to civic pride in this town. We would urge the
Inspector and the SoS to look at photographs 562 which show the wild
flowers in full bloom as they are from spring to autumn; something this
winter Inquiry has not had the benefit of seeing.

12.4.9

At present the hills satisfy KRUDP policies OS1 and OS2. That area is an
open space, available for sport and recreation. It is a very strong visual
amenity. The northern part of the Liverpool conurbation is desperately
lacking in green space. It is a residential amenity and in the Health Impact
Assessment 563 it was identified as a key element of community pride and
sense of community (along with the town centre) by the residents. It has
recreational health benefits, whether formal or informal, active or relaxing
for all age groups. The majority of residents and visitors also first see the
town this way. Turning these hills into a 10.5 metre high concrete wall is
no improvement. A stadium on top of the wall does not make it any better.

12.4.10 Sheena Ramsey’s evidence 564 states that the stadium will be a ‘driver’ to
promote healthy lifestyle choices by tackling the wider causes of ill health.
The key actions should focus on health, work and wellbeing: improved
parenting: challenges to wellbeing; narrowing the gap in health inequalities;
and choice and personalisation for vulnerable people. Ms Ramsey further
states 'The Tesco/Everton proposals will help address these issues mainly
by creating employment opportunities for local people that will have a direct
and significant impact on their health and lifestyle'. The Health Impact
Assessment report challenges all but the parent aspect of this statement.
Ms Ramsey is correct. This development will have a direct and significant
impact on their health and lifestyle. But a negative and potentially
disastrous one.
12.4.11 As for choice and personalisation for vulnerable people, they will be
amongst those most badly affected. To quote from the Health Impact
summary para 3.2 ‘It is possible that a proportion of the jobs created and
obtained by unemployed local people will be poor quality, low paid, fixed
term and/or part time. For those people it is probable that if their
household income is lower when they were employed, there will be negative
long term health effects. It should be noted that there will also be negative
health consequences to the whole family in these circumstances.’
12.4.12 We have outlined a number of contradictions between this application and
PPS1. The contradiction between this development and the aspirations of
local residents should also been given weight.

561
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CD 3.19.4
KRAG/A/7 and P7
CD 1.9.7
SUP/KMBC/P/1 Para 4.32
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12.5

Whether the application promotes sustainable transport choices and reduces
the need to travel by private transport as identified in PPG 13: Transport:

12.5.1

The Group believes that the accessibility of the proposed stadium is a
critical matter, and that spectators would readily revert to travel by car if
other modes of transport are not secured and delivered in a robust manner.
The Group believes some of the problems associated with the traffic
generated by the Emirates Stadium in the London Borough of Islington are
the result of a failure to explore all the consequences and an inadequate
S106 Agreement. The strategy is heavily dependent on the availability of
buses, but the 2 principal operators – Arriva and Stagecoach – have
indicated that 98% of their fleet is in use for commuter traffic between
18:00 and 18:30 hrs midweek 565 . Only 17 buses would therefore be
available, but 177 would be needed.

12.5.2

The proposed new 30 bay bus station at the Valley Road/Whitefield Drive
junction would be most intensively use during the commuter peak period,
and it would inevitably disrupt the existing established travel patterns.
Furthermore, the Park & Ride sites are not secured.

12.5.3

The strategy is dependent on the successful implementation of a CPZ
scheme. But spectators may be willing to risk a fine which could be split
between the occupants of the vehicle. The identification and use of land by
private owners within Kirkby could undermine the principle of the scheme.
In addition, the majority of the potential Park & Walk sites are in the Kirkby
Industrial Estate. At 3 occupants per car there could by over 12,000
spectators walking through Kirkby to and from the stadium. The Group is
concerned as to how these supporters would be managed and are fearful
that residents would be forced to organise their lives around football
fixtures.

12.5.4

Although it is intended Kirkby railway station would be upgraded to cater
for a total of 4,000 supporters attending a match, there would be conflict
with the existing evening commuter passengers, and with those visiting
Fazakerley Hospital from Kirkby. It is anticipated that supporters who
might use the train to return to Liverpool after an evening match would
have to queue for up to an hour, and it is possible the final train could be
over-crowded. KRAG questions the effectiveness in achieving the aim of the
Transport Assessment: Volume 3: Stadium 566 . This centres on producing
sustainable travel and transport, supplying nearly 200 buses and coaches,
Park and Ride and Park and Walk schemes. Park and Ride and Park and
Walk journeys are made mostly by car. The buses and coaches would not
be existing services on the network but would be new journeys with the
consequent pollution those create. This part of the plan aims to transport
the vast majority of people to the Stadium on match days and targets less
than 9% to travel on the train. The travel plan miserably fails to meet any
decent standard of sustainable travel. Why? Simply because this is the
wrong location for this sort of development. The transport infrastructure is
not up to it.

565
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Appendix 1; KRAG/A/1
CD1.5.3
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12.5.5

We refer to the email from Network Rail on 5 June 2008 in which a Mr Tony
Rivero, the senior Planner for Network Rail states his concerns regarding
train transportation. Firstly he claims that 4,000 people an hour is ‘a
significant underestimate’. He then goes on to state his concerns about
weekday and Sunday matches: ‘Unless additional services can be provided
(which would have to be funded by the applicant) the figure for rail falls to
2000 for Sunday & evening kick-offs. This is a significant deficiency which
the transport assessment fails to recognise.’ He then adds: ‘Although there
is a vague promise to look at ways in which the railway system in particular
can be improved there is no firm commitment in providing funds to achieve
such improvements’. Mr Rivero goes on to say: ‘At the more detailed level
there are a number of issues which have to be addressed. Firstly before
kick-off there will be a conflict between arrivals of fans from both the city
centre and from the Wigan direction’.

12.5.6

Finally Mr Rivero states: ‘Furthermore there is a need to provide an
alternative egress for non-football passengers coming off the incoming
trains, so as to avoid congestion and conflict on the platform stairs and
ramps. Accordingly, as a minimum to cater for the applicant's own
estimates of 4000 rail passengers, we would require the following
improvements:
1.

Second access to main platform (ramped) from car park

2.

Widened staircase to platform

3.

Enlarged station building to provide additional staff and booking
facilities

4.

Second platform to allow for segregated egress, including ramp
provision to roadway above.

5.

Widened existing platform to standard width

6.

Removal of pinch point under road bridge

7.

Extension of platform at Wigan end by 50m

8.

Enhanced platform buildings, PA and CIS information’

12.5.7

These fundamental and crucial requirements have not been given enough
consideration by the applicant. Having heard Mr.Ellis’ cross examination we
feel most strongly that his statement ‘it will sort itself out’ is not good
enough. What this means is that at any given time the ordinary commuter
will have to put up with trying to get to or from work, that ordinary
residents visiting friends or family or just going to the shops must do these
activities amongst several thousand football fans.

12.5.8

Not shutting Valley Road before the game for example, is a major accident
waiting to happen. How will 12,000 fans be marshalled up Bewley Drive?
Or 4-5,000 up Kirkby Row between 22:00 and 23:00 in the evening without
some kind of problem, whether it be crowd trouble, blocking the highway or
just being noisy and badly behaved? Kirkby will be locked down hours
before and hours after a football game and there is no doubt that residents
of Kirkby will have to run their lives around football fixtures. Despite recent
police reassurances contradicting their own earlier view we believe that
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closure of the main road in to Kirkby is inevitable. Thousands of fans
descending on Valley Road from a thirty foot high stairwell is an accident
waiting to happen without such an intervention.
12.5.9

Residents of Kirkby feel vulnerable and used. One thing which has been
glossed over and not explained in the Transport assessment and questioned
under cross examination is the availability of buses on match days,
specifically mid-week evening matches. As 190 buses are needed to
transport 18,500 supporters, the evidence to support bus availability
contains several assumptions and theoretical figures. We find this difficult
to accept as it is stated within the reports that mid-week evening peak
times are from 17:00 to 18:00 where 98% of an operator’s fleet will be in
use right up to 18:30. Match kick offs are usually at 19:45 this means that
the arrival times for mid-week matches are significantly compressed due to
people being at work. We maintain therefore that the services needed to
transport 18,500 supporters to the ground will be severely restricted, if
available at all. Mr Ellis and Mr Sapiro could not confirm whether the right
amount of buses would become available and instead relied on 2 letters
from bus companies who say they can cope even during peak times at
midweek games. If this mode of transportation does not work then it is
undeniable that people will use their cars. This will have a knock on effect
to traffic congestion, parking in the streets etc…etc.

12.5.10 There has also been confusion over how the proposed Controlled Parking
Zone (CPZ) will be enforced and indeed who will pay for it. Mr
Fearnehough 567 talked of cars being parked illegally on match days and
nights and groups of young people making money through menaces, also
the verbal and physical abuse which goes hand in hand with such incidents.
He grew up in the Walton and Everton areas of Liverpool in close proximity
to the stadia. His family moved out to Kirkby to escape the disruption and
bad behaviour they were subjected to by football fans. There is absolutely
no doubt that if public transport on match days and nights fails more and
more people will use their cars to get to the stadium.
12.5.11 Mr Sapiro said in cross examination that enlarging the capacity of the rail
network via the S106 agreement was a missed opportunity (using trains to
transport people to events like this must be the most effective and efficient
and sustainable method). All the way through the Transport Assessment,
all the documentation, all the plans, all have Valley Road being closed
before and after the game, yet Mr. Ellis came to the inquiry stating he has
been told by the transport authority that the road will not have to be closed.
He has provided some theoretical information that could allow for free flow
of crowds and traffic at Valley Road before the game. The reason for this,
we believe, is that if the road was closed it would effectively shut or
severely restrict the bus station operation with lines of queuing traffic right
up Valley Road past the Copplehouse Public House as far as Fazakerley
Hospital and up onto the M57. This would halt the operation of the Park
and Ride and bring the whole town to a standstill. Simply repeating ‘it is
possible’ is no guarantee that the Transport Plan will work. The application
contradicts the requirements of PPG13.

567

KRAG/P/4
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12.6

Whether the application has fully taken into consideration the requirements
of PPG17: Planning for Open Space, Sport and Recreation, with particular
regard to the loss of open space and playing fields:

12.6.1

During Mr Ross’s cross examination of Mr Francis, Mr Francis firstly stated
that the application was ‘fully compliant’ with PPG17 and then changed that
to ‘broadly’ when Mr Ross reminded him of point 16.24 568 of his evidence.
Mr Francis also stated, during his cross examination, that if a development
is in conflict with PPG17 it would not have an effect outside of the locality.
This national planning guideline is not being given sufficient weight.

12.6.2

The land that will be lost comprises 11.37 hectares of Amenity Greenspace
(AG) and nearly 7 hectares of Outdoor Sports Greenspace (OSG). It is not
surplus to requirements and this was confirmed by Mr Francis and the
Council’s own Planning Officers at section 12.4 of the Planning Committee
Agenda 569 , in fact Mr Francis agreed with point 12.4 in its entirety.

12.6.3

Whilst two pitches of OSG are to be replaced, there is no intention of
replacing the 7 hectares, although a deficit of 7.99 hectares already exists
in Kirkby. Sport England have given their approval for the replacement
pitches, however we understand that they are advised by Government to
negotiate with applicant and LPAs and to take a pragmatic approach. In
short, Sport England are only there to protect pitches for team sports and
are not likely to object on the issue of the remaining loss of OSG.

12.6.4

The site of the former Kirkby Stadium was designated as a development
opportunity in Policy H4 of the KRUDP in order to build housing or for a mix
of housing and small scale community or commercial uses. It was not
intended for a coach park for football fans. The velodrome, squash courts,
boxing facilities, diving pool etc have not been replaced.

12.6.5

The Council say that the football stadium should be classified as OSG, but
this is irrelevant as very little if any of the stadium will be built on the
existing OSG but on AG. The majority of the OSG will be taken up by retail
and this was confirmed during Mr Ross’s cross examination of Mr Francis.
This development is in conflict with every requirement of PPG17. A Tesco
delivery lorry has been run through the middle of it, ignoring it in its
entirety and therefore setting a precedent for other developers to ignore
PPG17 and so add to the already shrinking availability of open spaces and
playing fields nationally.

12.6.6

Turning to Chapter 10 of the KRUDP, Urban Greenspace, Sport and
Recreation 570 , in addition to being in conflict with national policies the
scheme is also in conflict with the requirements that relate to all green
spaces. The relevant policies are OS1, OS2, OS4 and CP2 and this was
again confirmed by the Council’s own planning officers and Mr Halman when
he stated there was ‘some conflict’ during his cross- examination by Mr
Ross. Mr. Barrett, representing KMBC, attempted to say that both the
applicant and the council had already alluded to the issues of conflict, but
this was with hardly any weight; in fact they almost brushed it aside. Mr.
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Halman’s admission that there is conflict with any policies relating to
greenspace is in 2 short paragraphs in the whole of his proof of evidence 571 .
However Mr. Ross demonstrated there are massive conflicts 572 .
12.6.7

With reference to the answers to Inspector Jackson’s questions 573 relating
to the suitability of the locations for the replacement pitches 574 , the
response states at paragraph 1 of 1(a) ‘formal football games within Kirkby
are held on the 10 football pitches situated off Simonswood Lane in Kirkby’.
However referring to the Knowsley Open Space Audit 575 this says that the
pitches at Simonswood Lane are ‘not often used due to their location. The
site suffers from fume pollution from a nearby factory’ – this is the Sonae
factory.

12.6.8

Paragraph 2 of 1(a) 576 states that there is no provision of outdoor sports
areas in either SRA Tower Hill (where Charlotte’s Pagsy is located) or
Westvale (location of Copthorne Walk). This is incorrect as there are four
pitches (Multi Use Games Areas or MUGAs) at Tower Hill and two in
Westvale.

12.6.9

In conclusion to the matter of OSG and AG, we have seen the steady
decline of sporting facilities, both indoor and outdoor in Kirkby and this
development will add to that decline. In addition to the loss of sporting
facilities to date, we will lose around 7 hectares of OSG, 14 hectares of AG,
suffer the severance of recreational rights of way and the destruction of the
Valley Hills. All of this would be in order to accommodate and to allegedly
subsidise a premiership football club to the tune of £52m alongside a retail
development outside of the town centre with no guarantee of regeneration
of the existing town centre or Kirkby in general.

12.6.10 Once these green spaces have gone, they have gone forever. We question
whether £52m to a football club does not constitute state aid. Should this
application be passed by the SoS it will set a precedent to allow all Local
Planning Authorities to ignore Government Planning Policy Guidance and the
Statutory Unitary Development Plans under the guise of so called
regeneration. With this in mind we ask that very little if any weight be
given to the applicant’s evidence.
12.7

The relationship between the development to the south of Cherryfield Drive
and the existing Kirkby Town Centre, including the proposed phasing and
the need to ensure that the planned development of the existing town
centre is fully secured within an acceptable timeframe as far as possible:

12.7.1

The phasing of this development appears to residents to be one of its most
seditious elements. Residents ask why the later phases are not built first,
but it is not in the developers’ interests to do this, nor at a later stage. The
current phasing cannot secure satisfactory completion of the project.
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12.8

Whether any permission which may be granted should be subject to any
conditions and, if so, the form they should take:

12.8.1

In respect of this matter we refer the Inspectors to Circular 11/95: ‘Use of
conditions in Planning Permission’ and the guidance therein.

12.8.2

With regard to the S106 Agreement, there has already been much concern
about the lack of clarity and consistency. KRAG does not feel any promises
made by the applicant can be taken seriously. KRAG has no faith that the
conditions in the main will be carried out or that KMBC will be able to
penalise Tesco if they are not. KRAG does not accuse Tesco of bullying
KMBC. Indeed the Council is a willing and open supporter of the scheme
and has made Tesco most welcome in Kirkby. Should Tesco, for whatever
reason, not comply then KMBC will not have the financial power to take
Tesco to task. It is our real concern then that residents will suffer should
Tesco be sold the land south of Cherryfield Drive as well as owning the
existing Town Centre. There will be very little, if anything that KMBC will be
able to do if the relationships turn sour. This is a very real and disturbing
issue, proven by the amount of Councils, residents, communities and
organisations which are currently battling Tesco.

12.8.3

It is our view therefore that the S106 agreement is not worth the paper it is
written on and therefore should carry no weight.

12.9

Any other relevant matters

12.9.1

The applicant has made much of their ability to regenerate Kirkby. The
regeneration agenda is implicit in the SOS’s questions and we would like to
highlight it at this point. KRAG wants to see regeneration in this town, but
this proposal will bring social degeneration. We are concerned that the
regeneration agenda is not lost amidst all of the more straightforward
‘planning issues’. For local residents this is in fact the acid test. If this
development stood any chance of bringing positive effect to reduce levels of
multiple deprivation in Kirkby then KRAG would not even have a handful of
members. The simple fact is that Kirkby residents know this town; Kirkby
residents know football; Kirkby residents understand the desolation of
worklessness, the impact of ill health and crime and low levels of aspiration.

12.9.2

Evidence on deprivation is covered in the evidence of Dr Tim Stratford 577 .
Five of the seven domains in the Index of Multiple Deprivation (IMD) can
only be made worse by this development: health; education; barriers to
housing and services; living; and environment and crime. All of the primary
impacts of this development adversely affect these things. The developers
propose a number of secondary mechanisms whereby there might be some
positive trickle-down effect. Local common sense knows better.

12.9.3

The developers have tried their best to show that the other two domains of
the IMD will receive primary beneficial impact. They are income and
employment. This impact is highly questionable. The displacement of jobs
that already exist is consistently understated by advocates of the
development. The value in a relatively small contribution of primarily part
time low paid jobs to the local job supply market against the jobs of small

577

KRAG/P/7 and A/7
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business owners and their employees is consistently overstated. KMBC’s
document: Knowsley Health and Wellbeing for All (Joint Strategic Needs
Assessment August 2008) states: ‘While new jobs are being created in
Knowsley, there is evidence that many of the more skilled and higher paid
work goes to people from outside the Borough. At the same time, residents
who travel out of Knowsley to work are often in low paid jobs.’
12.9.4

This approach is topsy-turvy. KRAG’s analysis of the reasons for the poor
IMD ranking of Kirkby is that this is not primarily driven by income and
employment factors. They are secondary to fundamental weaknesses in the
way that we and our neighbours have benefited from education. One can
perhaps only imagine the indignation we feel over the promotion of this
development as a regeneration solution whilst at the same time walking
over the BSF programme. They have been making the case for building a
supermarket on one of our school sites since late 2005; in late 2006 KMBC
decided that demographics had changed since the original BSF plans were
formed and there remained only a need for two secondary schools instead
of three; in mid 2007 they decided that the Cherryfield Drive school site (All
Saints) was the one surplus to requirements. This suggests regeneration
was not their first concern. Kirkby has already suffered damage and loss as
a result of Tesco, Everton and KMBC’s dealing out of sight of the public.

12.9.5

Even the consultations have been an exercise in community manipulation
rather than giving local people the chance to shape their own future. An
insult rather than a consult; holding community aspiration down rather than
letting it flourish. Degenerative so far, and more degeneration to come.

12.9.6

The consultation was flawed and confusing. So much so that Baseline 578
(who wrote the report on the findings of the initial consultation ‘Your Kirkby,
Your Future’) said in their original report words to the effect that Knowsley
Council’s exercise was not good enough and the public needed more
information and consultation to give them a better chance to understand
the issues. Sadly this did not happen and KMBC forged ahead with their
plan to change Kirkby into a ‘Destination’.

12.9.7

In the DCLG document ‘Planning Obligations: Practice Guide’ 579 , specifically
in Chapter 8, we see how KMBC and the applicant should have consulted
with the residents. Sadly this was not the case. Here is the checklist from
the end of that chapter (p61):
Good practice checklist:

578
579

•

The LPA seek the views of the community and involves them in the review
and development of planning obligations policies at all relevant stages of
the policy-making process.

•

The LPA utilises a range of media to ensure that documentation relevant to
planning obligations is accessible to members of the public and provided
well in advance of any decision

•

For applications involving major planning obligations or where there is a
significant public interest the developer and/or LPA carry out a specific

CD 3.3.1
DCLG: Planning Obligations- A Practice Guide: July 2006
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consultation process with members of the public at the pre-application
stage
12.9.8

This did not happen. This was an opportunity missed by Knowsley Council
and the applicant if they had truly wanted public involvement. As far as
regeneration goes, there is a terrible temptation to see new concrete, glass
and stainless steel structures on which a great deal of money is lavished as
embodying regeneration. Such physical regeneration at its very best will
never work if the right social regeneration analysis and levers are not in
place. But this isn’t even physical regeneration. It is replacing a beautiful
gateway into Kirkby with a monster. The inquiry has been held over the
winter months when our green space doesn’t look at its best. It might take
some people in this room by surprise were they to come back in the
summer to see just how beautiful the Valley Hills are. And even when they
don’t look their best, they are preferred to a 40 metre high stadium sitting
atop a 10 metre high concrete wall.

12.9.9

We ask that you take into account Kirkby’s nature as a small residential
town. This development will change it physically and socially in a dramatic
way. This is not for the better and it will have a doubtful economic impact.
A residential town should be one that it is easy for families to flourish in; a
place where it is good to bring up children; a safe place; and a place where
the necessary services for the vulnerable and the elderly are there,
complementing a supportive neighbourhood. We have never seen a football
stadium fostering that sort of community and the notion that its neighbours
will be inspired by the high level of sport played inside is a joke, and a poor
one at that. The greatest aspiration of neighbours around this stadium will
be to move away.

12.9.10 On the basis of the evidence we have supplied and the answers given by
the applicant’s witnesses to our cross questioning we believe that there is
no regeneration case for this development. On this basis, and given the
fundamental nature of this town, we urge you to recommend refusal.
12.9.11 We further request that the Inspector ask the Secretary of State to conduct
an investigation into the degenerative impact that the Tesco/Everton/KMBC
exclusivity deal has already inflicted on Kirkby. We have no fundamental
objection to Tesco plc. We are aware that Public Inquiries take place up
and down the UK where there are ideological objections to Tesco. That has
not been the case at this inquiry in the main. If at some time in the future
Tesco were to come back to Kirkby with a proposal for a modest
supermarket catering for the needs of this town on the footprint of the
existing Town Centre, then we will welcome them. But not where what is
being proposed will so change the character of our home. We therefore ask
that no weight be given to the applicant regarding these points.
12.9.12 We have heard from the aforementioned residents about their concerns and
fears. We also heard from other objectors who took the time, all at their
own expense, to air these concerns and fears. In particular Mr
Fearnehough’s 580 stark and disturbing evidence in which he graphically
described life around a football stadium. With its violence and abusive
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KRAG/P/4
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content, it was truly a modern horror story based on fact. Mrs. Reid’s
statement 581 described the feelings of a group of residents, a close-knit
community who did not wish to leave their homes. They fought long and
hard to get their houses built 582 . This was with the support and help from
the local MP Mr Howarth. How disappointing that he would be a major
supporter of the scheme which will see Mrs. Reid’s community destroyed
and the residents scattered. These houses are not in a state of decay or in
need of demolition due to health and safety issues. They are just fifteen
years old. As Mrs Reid said: “How long does regeneration last before
something else has to regenerate it?”
12.9.13 We heard Mrs. Pendleton’s concerns 583 about Tithebarn Lane Residents and
the lack of proper meaningful consultation or research for that area which
will be one of the most affected in Kirkby.
12.9.14 Mr Harrison 584 highlighted the problems with traffic and transport, while
representatives from the Grange estate set out a strong case against the
visual, acoustic and environmental impact they will be subject to if the
application is passed. Their computer generated graphics 585 alone sent a
shudder down the spine of any resident who saw them. It became very
clear indeed why the applicant chose not to have a scale model made. If
those pictures frightened people what effect would the scale model have
had when residents saw how big the stadium and buildings would be in
relation to the houses? It was a calculated ploy so as not to show the
residents the real size and scale of the development for fear of provoking
people to voice even more objections.
12.9.15 We have been constantly insulted by the applicant and its witnesses with
regards to our town and the people who live and work here. We believe the
Inspector has seen Kirkby Residents at their finest. Proud, honest,
respectful, forthright, passionate and compassionate. We are not the
inhabitants of a dump or a ghetto, or tin-pot, militant agitators, but a
Community that truly cares about its future. We are not ill-educated or
stupid. Quite the opposite. We are intelligent and knowledgeable and have
proved that even though the Leader of the Council claimed the issues were
“too complex” for us to understand, we have both understood and
questioned the issues with skill and grace.
12.9.16 Our case has been the same one since the idea was fist proposed to us.
We do not need a stadium and retail the size of the one proposed and
especially in the location it is proposed. Kirkby may be the answer for
Everton but Everton isn’t the answer for Kirkby. I am sure they will tell us
that although the development doesn’t comply with planning laws and
policies, it is acceptable because it is “ambitious” and “visionary”. It is, for
them, “exciting” and “challenging”. Whilst for us it is simply wrong.
12.9.17 If laws and rules are ignored or broken, where will it all end? And not just
for Kirkby. Regeneration is about people and their needs and aspirations.

581

KRAG/P/5
Inspector’s note – these are the houses in Spicer Grove and Eagles Court which would be demolished to provide
the link between NCD and SCD.
583
KRAG/P/6
584
P/HARRISON/1 & WR/HARRISON/1
585
GRANGE/P/3
582
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The Community is the true catalyst of regeneration. Not politicians, multinational companies, millionaires, or concrete and steel. We will have to live
with the consequences of this decision for the rest of our lives. Everyone
has a fundamental human right to a good life, free from stress, worry and
anything else that has a negative impact on the quality of life. This right
should not be forfeited due to one’s financial situation or home address. It
should not be surrendered to big business by those who are supposed to
protect and serve you. It should not be thrown away or discarded because
of greed, avarice and an insatiable desire for money. It is too precious.
Too easily lost. And once lost it can never be regained.
12.9.18 The people of Kirkby want, deserve and demand our right to a good and
peaceful life. It is truly ironic that the latest government campaign “Fit for
life” encourages us to adopt a healthy lifestyle. This is particularly poignant
in the light of the concerns regarding health issues we’ve heard during the
Inquiry. This development will leave our town ‘fit for nothing’ due to the
loss of our amenities and facilities.
13.

THE CASE FOR KEEP EVERTON IN OUR CITY
The material points are:

13.1

Objections by KEIOC to this application are centred on the proposed
relocation of EFC from the City of Liverpool to the township of Kirkby some
nine miles from the region’s main centre 586 . In addition to this KEIOC are
of the opinion that Everton has failed to demonstrate a physical need for a
50,000-seat stadium in Kirkby 587 or the financial capacity to generate their
contribution of £78m, or the ability to sustain a stadium in Kirkby meaning
that the disruption to the lives of residents of Kirkby and the loss of their
communal greenspace will have been sacrificed to no avail.

13.2

It has also become clear that the applicant seeks permission for the stadium
so as to justify the quantum of retail space required to deliver a crosssubsidy from a development by Tesco Stores Ltd, a private company, to
EFC, another private company, through public land sold at current use value
by Knowsley Council to Tesco Stores Ltd.

13.3

KEIOC are fully supportive of Everton’s objectives but, whilst we accept that
the sentiment is sincere, we cannot agree that a 50,000 seat stadium
belongs in a town of 41,000 inhabitants nor can we agree that this stadium
will deliver the level of revenue required to compete in the premier league.
The disruption on matchdays will affect the lives of the ordinary people of
Kirkby and the surrounding areas. The inconvenience to Everton supporters,
due to the gross inadequacy of the transport infrastructure, ill equipped to
accommodate an estimated influx of up to 50,000 people, cannot be
underestimated.

13.4

The inquiry has not been presented with any significant material
representing the views of those supporters expected to travel to Kirkby,
yet it is those supporters and their willingness to accept a trailblazing
transport management plan that will be an essential factor in influencing the

586
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KEIOC/P/4 - Appendix 7
KEIOC/P/4 – 5.1.3 & 5.1.5 & 5.1.6 & 5.1.7
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likelihood of success or failure of achieving the desired attendance levels at
any proposed stadium. In terms of sustainability, the wisdom of asking
supporters from a club with the largest walk-up catchment to travel, largely
by motorised transport, to a different location altogether, is at best
questionable.
13.5

The inquiry has heard that EFC have a desperate need for a bigger and
better stadium. A stadium that will deliver higher revenue streams that will
enable them to continue to compete in the English premiership league. So
what? Should the planning system be subjugated to Everton’s desire?
Should the livelihoods of thousands of people in Liverpool, Sefton, West
Lancashire, St Helens and, ironically, other towns in Knowsley, be disrupted
and jeopardized for the needs of private business? There are only two
possibilities: a) Everton is a club whose history and local supporter base is a
major cultural and historic asset to Liverpool. If so, the wholesale removal
of the club represents a planning detriment which weighs in the balance;
and b) Everton is a commercial brand. If they are no more than that, then
its survival or otherwise is a matter of indifference to the land-use planning
system; it should locate where it can do so without environmental or other
planning detriment.

13.6

Planning should also consider long-term social and cultural matters as well
as short-term economic concerns. We have heard from Mr. Elstone that
football is an emotional business and the club is closely associated not only
with the City of Liverpool but, more specifically, with its historic roots north
of the city centre.

13.7

Potential sites have been presented 588 such as the Scotland Road loop
location, Everton Park and the Central Docks area that would reinforce this
vital connection, as would an expansion of Goodison Park or even a joint
stadium with Liverpool Football Club. Despite attempts to claim otherwise,
the assumed stadium capacity for the Loop site is 55,000; the worldrenowned stadia designers HOK Sport Architecture confirm this in a
report 589 . Although this 55,000 capacity does meet EFC’s current
requirements KEIOC has explained, that by utilising adjoining land, it may
be possible to expand this capacity in subsequent phases. This site does
not and has never met the requirements of Liverpool Football Club and
KEIOC would ask that the misinformation on this subject that was presented
to the inquiry be disregarded in favour of the more accurate information
that has been subsequently provided through Trevor Skempton 590 .

13.8

The traditional design of Goodison Park is multi-tiered, with spectators very
close to the pitch. Reproducing this theatrical arrangement in a modern
stadium is more expensive than a single-tier option like Kirkby. The Kirkby
stadium will have more of the atmosphere of a multiplex cinema than the
atmosphere of ‘grand theatre’ that is present in the best of the tightly
constrained inner-city grounds such as Goodison, Anfield, St James Park or
the Millennium stadium.

588
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KEIOC/S/1
KEIOC/S/1
KEIOC/INQ/19
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13.9

Location is what this all about; the right location for the fans, the right
location for the residents of Kirkby and the right location for Everton
Football Club. For Tesco it appears that the right location is one that
enables them to achieve the maximum amount of retail despite the
apparent unsuitability of Kirkby and for the neighbouring authorities. The
applicant has successfully used this tactic of providing a sports stadium on
at least two occasions in local towns. A stadium for Warrington Wolves was
built on a brown field site and more recently a proposed stadium was given
planning permission in St Helens on another brown field site. Apart from
the use of Urban Green space, the difference between these and Destination
Kirkby is that at St Helens, a town with a population of over 100,000, they
are building an 18,000-seat stadium and at Warrington, a town with a
population of over 190,000 Tesco built a 14,000-seat stadium. Common
sense tells you that a 50,000-seat stadium does not belong in a town of
41,000; it is likely to overwhelm the centre and the local residents, many of
whom will have no interest in football, let alone Everton. To that extent the
stadium will be a most unwelcome interloper.

13.10

Turning to transport matters, as far as the modal split is concerned, the
applicant aspires to a reduction in car usage (compared with that assessed
at the Everton/Birmingham match of 3 November 2007) from 72% to 55%
of spectators. Such an outturn is inconceivably optimistic. The maximum
capacity of the train is only 4,000 – a significantly more limited capacity
than is available at the 3 stations serving Goodison Park (Kirkdale, Sandhills
and Bankhall). 4,000 fans would be expected to walk down the restricted
Kirkby Row to access the station, and then to wait in the car park for trains
that are expected to accommodate about a 1,000 fans “crush loaded”. No
provision is made for matches which start late and then go into extra time
on a weekday evening. The applicant was unable to clarify how all the fans
who arrived by train would then get home, other than to say, it does not
happen often. In addition it is questionable whether such a high proportion
of spectators would be willing to use the proposed extensive Park & Walk
facilities on the Knowsley Industrial Estate.

13.11

Information provided by Stagecoach 591 and Arriva 592 indicates that an
insufficient number of buses would be available to secure the transport
strategy, especially for the evening matches when buses would be in full
use to provide peak hour transport. To provide such a large number of
additional buses, they would need to be drawn from a very wide area. The
bus services in this case would not be existing services already on the
network and to be used by Everton fans as is the case at Goodison Park.
They would be new services provided just for the match, with vehicles
“borrowed” from other routes and services all over the region. All these
new journeys will add to pollution and undermine the claim that the
transport strategy is sustainable. Furthermore, the difficulties in using the
limited train services and the crowded bus station is more likely to
discourage fans from attending matches entirely rather than to encourage
car-borne spectators to use public transport.

14.

THE CASE FOR GRANGE RESIDENTS

591
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The material points are:
14.1

The Grange Estate comprises the dwellings in Whinberry Drive, Meadowbarn
Close and Pondwater Close, together with those nearby houses which front
onto Bewley Drive. The Grange is a predominately private housing estate
and is immediately adjacent to the site for the proposed new football
stadium, the 24 hour Tesco superstore (the 7th biggest in the UK), and up to
50 retail stores. Grange residents want to make it fundamentally clear that
we are not against regeneration of Kirkby, but consider that the impact of
this development in all its stages will have a detrimental effect on residents
forever more.

14.2

Construction

14.2.1

Grange residents will be subjected to at the very least three separate build
programmes simultaneously each of which will have their own direct impact
on Grange residents. Firstly, the building of houses next to the east of
Whinberry Drive will displace teacher car parking into the local vicinity. This
will cause road congestion from cars and increased construction traffic
raising levels of CO2 emissions. The applicant then intends to demolish a
secondary school and recycle on site the materials from that school to use
within the build stages of the development to meet their green credentials
commitment and save valuable disposal costs. This will subject residents to
noise nuisance, poor air quality from construction dust and CO2 emissions
from queuing traffic due to traffic congestion.

14.2.2

To the north of Whinberry Drive, the build of the bund and block K will
involve use of land from other parts of the development site to build the
bund, thus potentially exposing residents to contaminants. West of
Whinberry Drive, the stadium build will commence, including the main
access road on the west, behind the planned bund/temporary bund. The
stadium is to be built on a restored waste tip. It is understood that there is
asbestos and other harmful pollutants buried on the site. The applicant is
not certain of the level of contamination but will need to carry out further
site investigations. In these circumstances it is not clear how the developer
intends to protect the health of the residents of the Grange Estate. Grange
residents are concerned that the applicant does not know what is in the
ground and will not be included in the information loop if contamination is
found.

14.2.3

The earth bund is supposed to deal with building site noise on three sides of
the estate, and provide visual screening and protection from airborne
pollution from excavated land fill. The developer informs the Secretary of
State that their mitigation measures will meet all quality standards,
however dealing with the asbestos material shown by the planning applicant
to be present in contaminated land involves on-site workers hand picking
the soil to remove the larger pieces of asbestos. This could have a major
adverse effect on Grange Residents.

14.2.4

With regard to piling, 70db noise levels are allowed. Residents will be
subjected to unpleasant construction noise from all sides. This will have a
major effect on Grange residents because of the length of time of the build
process. The applicant informs us it is within guidelines because of the
short periods of noise exposure, but considering they do not yet have a
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detailed schedule of works this is not a certainty. The applicant’s
assessment of noise levels used receptor points to measure the impact of
the noise and the results indicate they are just within the guidelines at 68.9
db. What this actually means is that to have a conversation in your own
home you will need to have the windows shut regardless of the external
temperatures. 70db of noise is the equivalent of a vacuum cleaner at a
distance of 10 feet away. What is the actual difference between 68.9db and
70db of noise emissions to residents?
14.2.5

Residents will also have to cope with changes in the immediate vicinity and
local road and rail network which will impact on our ability to get to and
from work and our leisure activities; relatives who want to visit us will also
be affected by the traffic.

14.3

Noise

14.3.1

It is now known that there is no legislation to cover noise limits from
football matches. The applicant has used noise health and safety legislation
from the pop code 593 and Noise Control on Building Sites 594 . Grange
residents consider that the applicant has used the parts of the legislation
that suited their case; for instance, the site is considered an industrial area
when it is perfectly clear it is not. This point was readily picked up by the
planning inspector whilst examining the details provided by the noise
expert.

14.3.2

The applicant has assessed the time we will be affected by using a 24 hour
time frame but when one factors in sleep time, work time, and travel to
work time, this calculation is flawed. It would be more appropriate to
calculate the time as a proportion of the amount of leisure time we enjoy
when awake. The noise emitted from the stadium will have a detrimental
effect on that limited leisure time that residents presently enjoy.

14.3.3

The applicant has included a bund and landscaping feature to deal with
environmental issues including noise and this has evolved in the 8 weeks of
the Inquiry. The final version gives us a semi permanent structure (it is
built on one side with vegetation on the other). The bund dips down on one
side near to No. 27 Whinberry Drive, so it is unlikely it will block out noise
from the stadium that will overshadow this property and others in close
proximity. It is also noted that although there is a landscape feature to the
west of Whinberry Drive the original acoustic barrier has been removed
from the first and second original designs. The earth landscape feature dips
down from No. 15 Whinberry Drive, either side to Nos. 1 and 27 Whinberry
Drive, it therefore cannot effectively deal with noise emissions from the
football stadium and everyday traffic from the main service/access road to
the development site.

14.3.4

The bund is also supposed to deal with noise from delivery vehicles to the
retail outlets of blocks A and K immediately behind the Grange estate, from
7:00 to 23:00 hours. Again the assessment uses the 70 db noise
measurements. This will affect children’s sleeping patterns, and if sleep is
disturbed, their ability to concentrate during the day time will be harmed.
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CD 10.1.1 Noise Control at Concerts
CD 10.1.2 Noise Control on Building Sites
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14.4

Visual aspects and overshadowing

14.4.1

Grange residents have posed a number of detailed questions about the
visual aspects 595 , right to light, right to a view and over-shadowing issues,
resulting from information provided by the applicant in January 2009. Note
is taken of the fact that the information in CD10.1.7 (the Environmental
Statement Addendum of Dec 2008) is compromised by the information in
CD 10.1.6 (the Environmental Statement –Review of Visual Impacts of Dec
2008) in relation to the landscape features. Grange residents consider that
a number of properties along the western side of Whinberry Drive, all of the
houses backing on to Block K and houses on Pondwater Close will have their
natural light and their existing pleasant aspect severely affected despite the
mitigation measures such as providing some residents with bigger
windows 596 .

14.4.2

Considering all of the environmental issues brought to the attention of the
Planning Inspector as part of this inquiry on behalf of residents of the
Grange estate, it is believed that our health is being compromised for the
greater good of everyone else. Those who will benefit from this
development, namely Tesco, the directors of Everton Football Club, KMBC
executives and those few people fortunate to be provided employment by
this development would not pay the same price as the residents of the
Grange Estate. It is for this reason that it is considered that the planning
application should be rejected in its present form.

15.

THE CASES FOR OTHER INTERESTED PARTIES OBJECTING TO THE
PROPOSALS
The material points are:

15.1

Mr Fraughan is a local resident. There would be a devastating effect on
the community of Kirkby. He would not be able to hear the sounds of
nature in his garden. He would not be able to go to St Chad’s Church on a
match day because of the congestion which will also lead to health problems
for many including myself. Knowsley Council have refused to talk to
anybody who has a different view to theirs in the consultation exercise.
About 600 people attended a Kirkby residents meeting at the church and
99% of the people were in opposition. The people of Kirkby have been
totally ignored by their Councillors. The police will find it very difficult to
prevent violence and crime taking place simply because of the numbers of
people in the town. He bought his house because of the green open spaces
on the drive into Kirkby which in the summer is a blaze of colour; this would
be taken away from him and future generations.

15.2

Mr Scott represents the Brookhaven Residents Group. The council stated it
would be influenced by the consultation questionnaires but residents’ views
were ignored. This plan hinges on two main facts: Tesco wants a huge
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GRANGE/P/3
CGIs of stadium relative to Grange estate in Appendices 6-11 of Grange/P/3
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supermarket and Everton wants to enhance their chances to be sold to a
rich buyer. The scheme should be rejected because:
•

There would be an increase in crime and anti social behaviour;

•

Council tax would rise to pay for external policing on match days;

•

The increase in vehicle pollution due to emissions from 7,000 cars and
buses; whilst cycle routes will be provided, these are unlikely to be used;

•

The demolition of 71 homes;
Facts have been ‘cherry-picked’ to promote this proposal. Give us a
regenerated town centre now - not in 20 years time.

15.3

Mr Gallagher is a local resident who lives on the Kirkby Row Estate and
has lived in the area for 42 years. Regeneration of Kirkby is important but
not at the expense of building a football stadium in the heart of the town.
It will take away more of the open green space which was the attraction to
him 42 years ago. As he suffers from an asbestos related illness he
exercises regularly on the Valley Hills. The River Alt runs through this area
and in recent years wildlife has returned in the form of moorhens, ducks
and herons. This proves the quality of the water running through the Alt
has vastly improved and it would be sad to lose this. The Valley Hills are
used regularly by people training for various sports, walkers and families
especially in the summertime; and the wildflowers are a site of sheer
beauty to anyone entering Kirkby through the Valley Road.

15.3.1

If the stadium goes ahead, on match days his family’s travel and social life
would be affected due to supporters arriving and leaving after the game, as
kick off times vary from midday to late evening at weekends. This will have
an effect on various things like christenings, weddings and communions.
People have to book in advance for occasions like this and St Chad’s is a
popular venue for these occasions. At least two years of football fixtures
would have to be accounted for before it would be possible to determine a
date to marry or be baptized. It has been stated that there will be no
problem on dispersing fans on to trains; yet residents have had to queue for
a long time due to the volume of residents wanting to attend various events
being held in Liverpool city centre.

15.4

Mr Norman represents the Kirkby Traders’ Association (KTA). What is
needed is the development of the existing town centre to bring it into the
21st century by means of a development of much smaller magnitude. The
applicant suggests that the only way to do this is to construct a shopping
mall and football stadium on a 60 acre site half a mile away from the
current town centre but this is fallacious and would not benefit the existing
traders and residents. It is simply an attempt to extend the power base of
Tesco plc and the existing town centre would sink into anonymity within 10
years.

15.4.1

The KTA surveyed all Kirkby traders in April 2008 with the result that 78%
were against this proposal. The old Asda building could comfortably
accommodate a 5,000 sq m superstore and would get 100% support of all
the traders and residents; and would regenerate the centre. It would not
however, achieve a football stadium. Why would Tesco use their capital to
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support a group of shops and market stalls all of whom would be in
competition with them? Moreover, regeneration of the town centre would
not happen for 5 years after phases 1, 2 and 3, which would be in 2021.
Using the example of Prescot town centre, the town centre will be deserted
by then. The current recession makes a firm timetable even less likely.
15.4.2

Four independent retailers appeared for KTS – the owners of shops and
businesses in Kirkby. Businesses will suffer because of the existence of a
new town centre only a short distance away. It is very unlikely that the
existing town centre will benefit as it is now owned by Tesco and its
refurbishment is late in the programme. By then it may be a meaningless
desert of empty buildings. Mr Keen runs a card shop in the town centre
and has done for 31 years. Recessions have come and gone but the
business has survived. The uncontrolled spread of supermarkets
throughout Britain has forced independent retailers out of business, creating
unemployment.

15.4.3

Tesco will stock everything that a multiplicity of shops stock and if they do
not, they soon will. Even if the price is higher, the convenience of using one
large shop will tempt customers. Mr Smith operates a coffee shop in St
Chad’s Parade and another operation in the market serving approximately
2,000 people a week. Kirkby is in dire need of investment commercially
and socially, but this scheme is an insult to the town and its community. Its
scale is wholly unsuitable in proportion to the population.

15.4.4

Mrs Irene Brand runs a business selling window blinds and accessories
which has been in Kirkby for 17 years employing 20 staff. The monopoly
effect of a town centre only half a mile from his shops will cause it to fail.
The competition created by this development will be unique. Construction
itself will cause congestion preventing people reaching the shops. On match
days, Kirkby will be isolated due to traffic congestion caused by supporters’
cars and buses.

15.4.5

Mr Routledge runs a longstanding horticultural business in Kirkby with
customers across the northwest, employing around 40 full time people. The
approach or gateway to the town is one its best assets and this would be
lost for future generations. This scheme will strip Kirkby of its identity and
is a missed opportunity. The aspirations of Tesco to redevelop the town
centre are supported but in a way that will complement the current retailers
and avoid the demolition of homes and the loss of the community’s
municipal facilities.

15.4.6

With regard to transport, the site is really only accessible by car or taxi.
The roads will be choked with traffic to the extent that the existing town
centre will be cut off in terms of footfall. The proposed walkway between
the new scheme and the town centre will be impractical- it is highly unlikely
that customers (especially pensioners) will want to walk a round trip of 1
mile to buy goods there that can be bought in Tesco. They will fill their cars
and leave immediately.

15.4.7

Turning to jobs, Tesco’s claims of 2,000 jobs do not bear close scrutiny.
The only jobs available to Kirkby residents will be 700 part time
appointments for which they can compete. Taking into account the jobs
that will be lost due to competition from Tesco, the effect will be much
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smaller or even a net loss. Moreover, 300 council employees will be moved
elsewhere and their jobs and spending power in the town centre will be lost
to Kirkby. EFC will not themselves create any jobs and in any case, there is
no evidence that either EFC or Liverpool Football Club have added to
employment levels in Everton or Anfield. There is little assurance of any
real training for the local community - if that was a real prospect, Tesco
would have done something already in terms of a programme.
15.5

Mr Dent represents the Ramblers Association. The Liverpool Ramblers
Group represents about 900 members. They object to the proposal
because it will lead to the destruction of good walking paths and routes
bounded by Valley Road, Cherryfield Drive and Bewley Drive. A local
walking guide ‘Merseyside Meanders’ includes a 3 mile circular walk starting
at St Chad’s Church including 2 of the paths within the application site. In
the Ramblers Association they try to keep walks as far as possible away
from main roads. One of the Council’s own policies seeks to preserve and
where possible enhance the walking and cycling network. Approval would
mean the pleasant nature of this environment would be destroyed.

15.6

Mr Stephen Harrison said that Kirkby station is already operating at its
maximum capacity – one train every 15 minutes, and the proposal offers no
growth potential for this most sustainable form of transport. In addition,
there is no flexibility allowed for delays, cancellations, engineering work,
vandalism, strike or mechanical failure. In comparison, Kirkdale station
(which serves Goodison Park) is served by 4 times more trains and has a
theoretical capacity of 15 times more. The target modal shares are
unrealistic, and the proposal also raises the prospect of public disorder –
especially in the vicinity of the station.

15.6.1

There would be significantly more cars, buses and coaches on the roads of
Kirkby. The existing network is ill-equipped to deal with the additional
numbers involved. It will generate both additional pollutants and extra CO2,
while at the same time restricting the access of local residents to their
homes. There would only be a gain in CO2 reductions if use was being made
of scheduled public transport rather than the private car. The application
proposes the use of chartered buses and extra train services and carriages
which would add to CO2 emissions.

15.6.2

Mrs Rona Hazelhurst said that the Kirkby area and its residents have
been misrepresented by some of the applicant’s witnesses who have drawn
attention to its residents’ lack of achievements in derogatory terms. There
is much warmth, achievement and community spirit that abounds in the
town. The poor educational achievement figures can be explained. Some
regeneration of the town centre is necessary including an appropriate size
supermarket with some more quality shops.

15.7

Mr C O’Brien is a local resident who feels that this is a poorly thought out
scheme that will not do Kirkby any good but will fill Tesco’s pockets.

15.8

Mr John Fleming drew attention to EITC's key objectives which are stated
by Mr Elstone to be: to win the hearts and minds of the local community
allowing people to get close to Everton Football Club; to utilise the power of
sport to motivate, educate and inspire our local community; and to build
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the loyalty and scale of the Everton fan base by providing fun, relevant and
engaging activities.
15.8.1

These objectives are questioned as being relevant and important to the true
sense of community work. Promoting a football club as a priority is hardly a
way to engage with people and tackle some of the issues of concern to
members of a community. Some of the work EITC is doing is applauded but
it is questionable whether there are more suitable local groups already
doing great work in Kirkby’s community which will suffer as a consequence
of EITC being thrust forward as a "one stop shop" type organisation.

15.8.2

It is understood that EITC have met with no local community groups, they
have no idea what work has been done or is planned to be done and could
harm funding if the community has to compete with EITC. Going into
schools and working with children is very commendable, but when the
children come out of school and have no open space they can access free of
charge the trade off is not worth it.

15.8.3

Mr. Elstone could not detail any loss the Walton area will suffer with
Everton moving to Kirkby, but residents are being told this charity is going
to do wonders to the town. Councillors should attend meetings with the
Community to act on their concerns and to stop saying that the only way
Kirkby can compete in today's world is by giving away the heart of the town
for minimum wage, part time, shelf packing, trolley pushing jobs. It is the
fear of local voluntary and community groups that this Town's ills cannot be
cured by a football club and retail park being built on their green fields.

15.8.4

No doubt Everton in the Community is a good charitable organisation but it
has taken so long to come to the town. Kirkby's Community and Voluntary
sector do not need the help of outside organisations to tell them what they
want, they have local knowledge and experience of their local needs. They
know Kirkby has social problems but nowhere in all the figures on
deprivation quoted at the inquiry does it mention people are wanting to or
are deserting the town. They are proud of this town, and if the Council had
listened from the beginning to the people of Kirkby and not of Tesco, the
monies wasted in trying to get this project bulldozed through could have
been spent improving the lives of the local community.

15.8.5

The residents need our Huyton Council leader and local councillors to stop
talking their town down. EITC is being used as a cynical exercise by a
football club desperate for the benefits it will receive if this planning
application is allowed. Tesco or Everton Football Club are not wanted in the
community if it means the loss of children's open green space.

15.9

Mr A Barton has spent much of the last two years involved in the
campaign for the support of progress in Kirkby, but progress appropriate to
the needs of the people who live and work here. Many have actually had
the audacity to question the applicant’s methods, motives and plans. And
because the Inquiry has shed light on these methods, motives and plans,
the residents have discovered that if the applicant’s job was to prove that
this development was absolutely essential to the future of Kirkby's very
existence, they have failed.

15.9.1

The applicant has tried to convince the public and the inquiry that Kirkby is
so deprived, in such decline and so bereft of hope that it is a wonder that
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the town is there at all. This is not true. The fact that Kirkby has had no
anchor supermarket, yet still survived for over a quarter of a century is a
testimony to the strength of character of the people and the determination
of the traders who are still there selling their wares.
15.9.2

There have been accusations and claims that most people who live here
choose to shop outside or away from the town centre because there is no
choice. One of the main reasons people choose to shop in the likes of the
Asda in Aintree is because of convenience. Everything is in one place rather
than in the town centre where you probably have to go from one end to the
other to get what you want. And the queues aren't as bad as at Asda. If
any denied that Kirkby town centre was a vibrant and bustling place to shop
they should have been there in the week leading up to Christmas where it
seemed that every shop was bursting at the seams with people wanting to
spend their money. That is not to say that it is a perfect shopping
experience and that you can buy everything. But even if Kirkby had
everything people would still want to go to Liverpool for the experience they
have shopping there. But to dismiss Kirkby Town Centre as a dump or a
ghost-town is way off the mark.

15.9.3

The accusation has been made that you can't buy a pair of men's shoes or a
book in Kirkby. Not true. 'In shops' have both. The claim you cannot buy
electrical goods such as a fridge, but Iceland sell them. You can't buy a
mobile phone? O2 have just opened a shop. And Game station has just
moved in. If Tesco swallowed it's pride and opened a supermarket in the
town centre it would be revitalised and attract other high street names to
bring in visitors and deter people from driving out of Kirkby for their weekly
shopping.

15.9.4

The Council say they have had no interest from developers because the
town centre is unattractive to potential investors. St. Modwens point out
that they were in negotiations with Knowsley Council about developing the
town centre and even went so far as having a masterplan with details of an
anchor supermarket, an outdoor and indoor market and various other retail
and leisure, entertainment and choice. All in the existing town centre area.
No football stadium, no loss of greenspace or the Valley Hills.

15.9.5

It was Knowsley Council's "Vision" in 2003/4. It was magnificent, ambitious
and challenging with an anchor supermarket. Unfortunately for various
reasons it fell through. Is it any wonder that when Tesco came along two
years later with its proposal of marriage that Knowsley Council swooned and
said "Yes" without a second thought. And so the residents find themselves
stuck with the consequence of that betrothal. Everton, dragged along like
the reluctant stepchild, came later to the family home and still seems
uncomfortable with the whole fiasco.

15.9.6

Giving evidence of why EFC needed to relocate away from Goodison Park,
Mr Elstone tried his best to persuade everyone that Everton were in such a
state of decline, and in urgent need of moving away from their home and
up to Knowsley. Kirkby is a small town in Knowsley. Not a city. This whole
scheme is inappropriate for all sides. It is not the expansion of the town
centre; it is the creation of a whole new shopping centre half a mile away.
And no matter how many experts, consultants and specialists have been
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paid to say it will regenerate the town centre, it will not. It is wrong for
Kirkby.
15.9.7

This is not construction it is destruction and degeneration. People have a
fundamental human right to health and wellbeing and the opportunity to
have a bright future without a voracious monster dictating and ruining their
lives. They deserve better.

15.10

Mr Ronald Martin draws attention to the restricted stair access to the
railway station and the danger that could result when used by a large
number of football fans. Local resident of 50 years Mr R Chapman says
that a stadium should not be erected in a town centre because of the
severe disruption it would cause to traffic. When matches are being played,
local residents will find it difficult parking outside their own homes. There is
always room for improvement but Kirkby does not need a stadium to
provide new shops.

15.11

Ms L Barton came to Kirkby from the Scotland Road area of Liverpool.
This was a well-known and tough area, but with great community spirit. In
fact many of the people from that area ended up moving to Kirkby and
bringing that spirit of community with them. However, community spirit is
not always a good enough reason on its own to stay in an area which has
serious problems due to bad health and deprivation. Her parents worked
hard for many years to escape the dreadful conditions they were living in
and to provide a better life in Kirkby. This was seen as a step forward to a
healthy life in a new town which was surrounded by open green fields and
fresh, clean air.

15.11.1 The family never thought that one day that their school would be
demolished to make way for a massive Tesco. Or that the green open fields
they played sport on would be one day covered with tarmac and become a
car and coach park. Or the valley hills they rode our bicycles and had
picnics on would be flattened to make way for a monstrous football stadium.
They would much prefer this land, if it has to be developed, to be used for
the health and well being of future generations. There are a number of
sporting and leisure activities which could easily be placed in this one spot,
and there would still be room for green fields and open spaces for the
residents to enjoy.
15.11.2 Unfortunately this vision does not match the applicant’s vision for the town.
Kirkby already has a strong Community as any visitor can see. The town
has its problems, but with the partnership of Knowsley Council, the
Community and Voluntary Sector, local businesses and the residents,
everyone is working towards making Kirkby a better place to live.
Continuing as somewhere people have chosen to set up their lives, start
families and prosper in a Town with a positive future and endless
opportunities.
15.11.3 Residents do not want to be prisoners in their own homes on a match day
or night, not able to set foot outside for fear of being verbally or physically
threatened or abused. They do not want to be frightened of being caught
amongst 50,000 football fans, many who will be drunk or drugged and
acting in an anti social or criminal fashion. They do not want the elderly or
the young to be cowering behind their curtains waiting for a brick or a bottle
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to come hurtling through the window. They do not want yobs urinating or
defecating in our gardens, streets, parks, churches or shops. They do not
want running battles between police and home or opposition fans in the
heart of our town or down our roads. They do not want to be grid-locked
trying to get in or out of our town, breathing in more petrol fumes and
carbon monoxide. They do not want more traffic accidents and deaths for
the vulnerable on our roads, brought about by the increase in vehicles and
dangerous driving.
15.11.4 These are not theoretical or hypothetical problems. They are practical and
factual, and they must carry extreme importance and weight with regards
to this application. They say Kirkby is going to die if this project is not
granted permission. Kirkby hasn't had an anchor supermarket in over 25
years and is still here. The town centre is the heart of our community.
Thousands of people use the town centre every week throughout the year
for their shopping needs and as a meeting place without a football stadium
or a gigantic Tesco.
15.12

Mr I McDonald represents the supporters group the Everton Independent
Blues which for 15 years has raised money for charity. The hardcore away
fans and many of the match going home fans object to this move to Kirkby.
The voice of Evertonians needs to be heard regarding a move that possibly
could quickly erode the club and its fan base. The assurances given by EFC
to fans about transport links and a world class stadium being effectively
free are misleading. The University of Leicester did a survey of football fans
and found that Everton have the biggest walk up support in the top league.
Now would those same fans want to walk to Kirkby on a cold and wet
November night? People who have visited Bolton’s, Wigan’s and Reading’s
ground do not want this new stadium. It would have no special look or feel
to it, and is described as an IKEA flat pack ground, soulless, in a location
that would be a nightmare to get to and away from. Moving to Kirkby will
kill 130 years of history, and leave Liverpool as the only team in the city.
Would Liverpool FC ever consider a move to Kirkby to leave Everton as the
only team in Liverpool?

15.13

Mr Cornwall lives in Westvale about 10 minutes walk from the proposed
stadium site and about 600 yards of the proposed coach park. There is a
shortage of residents parking in the area at the present time. When the old
athletics stadium was in operation there were parking problems. If this
scheme goes ahead, there will be congestion in all the residential streets
because of fans looking for spaces. People will be asked to pay protection
money to have their cars minded. Gangs will terrorise people and car crime
will increase. Mr Degier is thinking about moving out of the area after 53
years. A well loved stadium has been demolished and many of the facilities
such as a cycle track and boxing have gone. St Chad’s gardens will be full
of football fans who have bought cheap booze from Tescos. Mr B Harrison
was born in Kirkby in 1956 and is one of the first and oldest of the
‘overspill’ generation. The conclusion reached by the Council, Tescos, EFC
and the MP is that Kirkby has a ‘once in a lifetime opportunity’ but they
have ignored the wishes of local people who want regeneration of the right
size and in the right place, but not this huge development. Mr J Rimmer
expressed the concern that traffic congestion would prevent employees
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getting to work on the industrial estate on time and has submitted a
petition 597 .
15.14

Mr McCormick says that if Kirkby is so run down why is the town centre
car park full most Tuesdays, Fridays and Saturdays? Kirkby does have its
problems; these will not be addressed or fixed by an out of town Retail Park
and certainly not a Football Stadium south of Cherryfield Drive. There is
plenty of un-used space within the boundaries of the existing town centre
that should be re-generated before giving up another large section of green
space to a premier league football club which will return very little back into
the community. Kirkby has seen many changes none more so over the last
years with the building of up market housing in and around the proposed
development and other parts of the town, with the trend of professional and
successful people deciding to stay instead of taking their wealth elsewhere.

15.14.1 To the east of the proposed development is a well established private estate
that was part of a self build scheme in the 1950s. Many residents have
lived there all their lives, they have major fears about many aspects of the
proposed development: rowdy football fans, illegal parking, noise from the
retail park day and night, increased anti-social behaviour, restricted access
to properties, and increased noise, dust and dirt during the construction
phase.
15.14.2 The promised jobs as part of the construction phase will not have any effect
on the local economy as most of the retail outlets use pre-vetted companies
built up over many years. During extensive work on other shopping
developments there has been no company from Knowsley working as a
main contractor on any development, the only construction jobs will be
labouring/security on a short-term basis determined by need.
15.15

Mr Abbott grew up between Goodison Park and Anfield and has first hand
experience of crowd congestion, anti-social behaviour and emergency
vehicles unable to get down small streets due to double parking of
supporters cars. A parking fine does not deter football fans parking as they
will just split the fine amongst the passengers. Mr Hamill considers that
the scheme will have important repercussions on emergency services. Mr
White was a candidate in the Knowsley Metropolitan Council Elections in
May 2008 and undertook a questionnaire/canvass of residents. The
completed questionnaires indicated an overwhelming majority against the
new development of Everton Football Club Stadium within the proposed
new centre of Kirkby retail area.

16.

WRITTEN REPRESENTATIONS

16.1

One petition in support of the proposal was received from KRISP, and three
petitions objecting to the proposal were received from KRAG, Women in
Support of Kirkby (in the form of a questionnaire) and residents of Spicer
Grove and Eagles Court 598 . A number of letters was also submitted at the
application stage and prior to and during the Inquiry. The majority are from
local residents but there are representations from others living further

597
598

ST/RIMMER/Updated Addendum
Attached to KRAG/P/5
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afield. They reflect many of the matters raised by the main parties, which I
do not repeat in detail here. I summarise the many points raised.
Those in support draw attention to:
16.1.1

The opportunity to benefit future generations in Kirkby by virtue of
regeneration of a shopping centre that has gradually declined for the last 40
years and the provision of a substantial number of new jobs. In addition
the convenience of a comprehensive new retail centre within the community
will avoid the need to travel elsewhere, and provide a significant boost to
the local economy. The availability of new sporting opportunities provided
by EFC in terms of training, sports development and employment, especially
for young people, will benefit the whole community, whereas the running
track and the existing pitches on the site are frequently waterlogged and
are hardly ever used.

16.1.2

The perception of football supporters as troublemakers is false. Most
supporters go home after a match and do not stay in the area. Modern
methods of crowd control will deal with any problems caused by fans. The
‘out of town’ design of the proposal is modern and appropriate and will
blend successfully with the old town centre.

16.2

George Howarth MP 599 for Knowsley North and Sefton East has made
strenuous efforts to represent the entire local community. His own research
has indicted that the benefits of the scheme significantly outweigh the
potential downsides. There is qualified support for the scheme with a vocal
minority opposed. Kirkby is in decline with one of the highest rates of
unemployment in the borough. Knowsley is the eighth most deprived local
authority in England. A number of issues have complicated the public
debate including calls for a local referendum and the effect of strongly held
football loyalties. These latter are reasonable to hold on a personal basis
but should have no impact on planning decisions.

16.2.1

Peoples’ concerns in relation to the stadium have been addressed with
specific measures. Some people will lose their homes but there will be
alternative accommodation provided. It is anticipated that there will be a
positive impact on local property prices due to the regeneration that will
occur. There will be a positive impact on unemployment, due to the
commitment by the developers to ring-fence some 50% of the 700 jobs for
long term unemployed in Kirkby. There would also be a significant number
of jobs available during construction.

16.2.2

There will be substantial improvements in local transport provision together
with improvements to road junctions. Kirkby will be seen to be an area of
growth and redevelopment rather than of stagnation and doubt, with little if
any realistic prospect of an alternative source of regeneration of the area.

16.2.3

It should be noted that the developers have scaled back the retail size of
their original proposal significantly and it is clear that initial concerns held
by neighbouring authorities are less relevant than when they were first
expressed. As things currently stand, Kirkby town centre is a weak spot in

599

Full response at CD8.5.1
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Merseyside’s economy. The proposal would strengthen Merseyside by
bringing much needed investment to regenerate a sub-region.
16.3

In addition to many individuals and companies, general support for the
proposal is also provided by the NHS, the Chamber of Commerce , Sport
England and the Football Association.
Those objecting to the proposal draw attention to:

16.3.1

The effects of a 50,000 seat stadium on a community of only about 42,000
which will include noise and disturbance caused by football fans, litter,
verbal abuse, vandalism and other anti-social activities; a perception that
the local community has been pressurised to support the development by
the Council; the detrimental effect on the viability of existing retail
businesses in the town centre- small shops in Huyton and Prescot have
suffered as a result of new supermarkets there.

16.4

The scheme is disproportionately large and inconsistent with regional retail
strategy. The floor area of Tesco’s scheme is almost 6 times the 9,000 sq
m. store identified in the UDP as desirable in Kirkby. It would be far bigger
than is needed by residents of the town and will lead to job losses
elsewhere. Residents of Maghull suggest that if it went ahead, their
community of about 30,000 people would never receive the retail facilities
it deserves.

16.5

Rosie Cooper MP for West Lancashire says that the plans for Kirkby pose a
huge threat to the hopes and expectations of Skelmersdale residents and
their vision for transformational regeneration of the town. That is supposed
to be the catalyst for addressing the problems of the town centre and
additionally the limited public transport and unsuitable housing stock of an
area which has been neglected. Whilst Kirkby also needs to be
regenerated, a balance needs to be struck. The sheer scale of the Kirkby
proposal would stop the private investment in Skelmersdale by St Modwen.
All under the guise of sporting provision. Long-standing plans for
regeneration of Skelmersdale would be substantially harmed.

16.6

ING Property Fund Britannica are leasehold owners of The Strand
Shopping Centre in Bootle and the Church Square Centre in St Helens.
Their primary concern is that the scale of retail development proposed in
this primarily out of centre location will adversely impact on the vitality and
viability of existing town centres, namely Bootle and St Helens.

16.7

Iceland Foods Ltd have a store in St Chad’s Parade. Their concerns
reflect those of LCC and the CAO. They add that the proposals create
uncertainty for existing businesses and will discourage future investment in
those businesses. Similar concerns are expressed by Cooltrader who
advise that their store would be extinguished by the proposals. According
to Table 19 of the applicant’s retail assessment 600 , the estimated actual
turnover for Kirkby Town Centre in 2007 was £63.84 million. To the design
year 2012, the applicant’s estimated turnover will grow by £11.3 million
without the proposed scheme to £75.14 million. The applicant anticipates
the proposal will result in a reduction in turnover in Kirkby Town Centre of

600

CD 1.2.2
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£26.11 million. This therefore will result in the estimated actual turnover in
2012 of £49.03 million. This represents negative growth in the town centre
of £14.81 million or 23%.
16.7.1

Kirkby Town Centre is protected by policy through the recent adopted UDP.
These figures represent an unacceptable impact by an edge-of-centre
development, which will harm and not enhance the town centre. This
assessment is based on the applicant’s figures and includes the highly
questionable ‘halo effect’.

16.8

CPRE Lancashire 601 object to the loss of a large amount of valuable urban
greenspace which provides habitat and a food source for protected species
including bats and water voles. The Kirkby brook is likely to be affected
permanently due to its re-alignment, the stadium lights and noise.

601

WR/CPRE/1
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17.

INSPECTOR’S CONCLUSIONS
In this section, numbers in brackets [] refer to paragraphs in this report of
relevance to my conclusions.

17.1

I deal with conclusions in accordance with the matters identified by the then
Secretary of State in her letter of 6 August 2008 as those on which she
wished to be informed. The matters are taken in order apart from matter g,
which deals with conditions. I deal with conditions after considering any
other relevant matters under h. Included within matter h I deal with the
case for regeneration, and with the issues of the effect on residents’ living
conditions, and heritage.

17.2

a. Whether the proposed development accords with the
development plan for the area (in this instance the emerging
replacement RSS for the North West, and the Unitary Development
Plan), having regard to the provisions of Section 38(6) of the
Planning and Compulsory Purchase Act 2004.
The Regional Strategy

17.2.1

Since the SoS matters were published, the North West of England
Regional Spatial Strategy to 2021 (dated September 2008) has been
adopted. I have identified the most relevant policies of the RSS [3.1] and
set out the thrust of those policies. The applicant argues that the proposed
development would be generally in compliance with the policies of the RSS,
having regard to the background of the approach in RSS. According to the
applicant, this is to concentrate development on the most substantial areas
of deprivation, which include Knowsley. However, the cornerstone policy of
RSS, RDF1, sets out the priorities for the location of growth and
development within the region. The priorities do not reflect the levels of
deprivation within the settlements included within each level of priority.

17.2.2

The two regional centres of Liverpool and Manchester are the first priority
for growth and development, with the inner areas surrounding the regional
centres, such as Bootle, as the second priority. Kirkby is not one of the
towns listed as a third priority in RDF1, but the policy also allows for the
“larger suburban centres within the city regions” to fall within this level of
priority for growth and development. Paragraph 5.4 of RSS states that
LDDs should identify the third priority suburban centres and indicate their
role. Although Kirkby has not yet been identified as one of these centres in
an LDD, the applicant refers to the Land Use Consultants Study to support
the view that Kirkby should be identified as such[6.4.12]. There was no
dispute that Kirkby should be treated as a third priority settlement within
RDF1 and since it is quite likely to be identified as such in a future Knowsley
LDF, I accept that it is appropriate to test the proposals against the RSS as
if Kirkby was within the third priority in RDF1[5.4.6].

17.2.3

The reference to the larger suburban centres in the third priority was
introduced by the SoS in the final published RSS, and the reference includes
the qualification “provided the development is of an appropriate scale”.
Whether this phrase relates just to the suburban centres or to all the
centres within the third priority was a matter of debate. I agree with the
views of LCC. Because the additional reference is to unnamed suburban
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centres, which may be of varying size and function, it was considered
necessary to emphasise that their inclusion was not intended to provide for
any development irrespective of size and scale in those centres[8.2.42].
Furthermore, it is clear from Policy W5 which deals with retail development,
that any investment “should be consistent with the scale and function of the
centre”. Thus in my view the criterion of “appropriate scale” must be
relevant to any retail scheme, and is an important test which the application
proposal would need to meet if it is to be said to comply with RSS policy. In
this regard I note that the letter[5.4.5] from NWRA tempered the
Assembly’s view of the scheme with the qualification that “it is important
that any proposals be consistent with the scale and function of the centre-”.
17.2.4

With such a clear emphasis on the development of the regional centres, and
with the carefully defined list of priorities set out in RDF1, it seems to me
that a development which may conflict with RDF1 would not comply
generally with the RSS, even if that development were designed to tackle
the important problem of worklessness[6.4.15]. If there had been any
intention to give priority to such schemes regardless of the relationship to
the scale and function of the town in which it was to be located, I am
confident that the RSS would have set that out clearly as its priority within
the cornerstone policy. This view is supported by the fact that, in terms of
the Government’s Index of Multiple Deprivation, Kirkby is significantly more
deprived than either Skelmersdale or Bootle, yet Bootle is within the second
priority for development in RDF1, and Skelmersdale is already identified as
a centre in the third priority[5.2.1]. Kirkby is a suburban centre which RSS
has left to be identified in a LDD as falling within the third priority, in spite
of its high levels of deprivation.

17.2.5

I deal in detail with the issue of scale later in my conclusions. However,
Kirkby has the current role and function of a suburban centre catering for a
population of about 41,000, and with a current retail floorspace of about
21,000 sq m. In any reasonable view, the addition of some 50,000 sq m
retail floorspace together with a football stadium with seating for 50,000
fans in such a centre would be disproportionate to the existing size of the
town. I accept that the development would bring other regenerative
benefits, but there is nothing in RSS to indicate that this consideration
should be one of the matters taken into account when deciding whether a
development would be appropriate to the scale and function of a
settlement. These benefits are matters to be weighed in the balance with
any conflict with development plan policy, as accepted by the applicant in
the event of the proposals being found to fall outwith development plan
policy[5.4.3].

17.2.6

Kirkby is not a centre identified in Policy W5 for the enhancement and
encouragement of comparison retailing facilities. However, the policy allows
for investment of “an appropriate scale” in centres not so identified. The
application scheme would underpin wider regeneration initiatives, but the
majority of the proposal is not within the town centre and it is far from
certain that it would have a beneficial effect on the vitality and viability of
the existing centre. Furthermore, the scheme is of a far greater scale than
could normally be said to be required to meet the needs of the Kirkby local
community. As CAO point out, the Council witnesses refer to the scheme as
of a “transformational scale” which would be a “radical intervention”[9.1.9].
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I return to these issues in more detail under SoS matter b., but overall find
the retail development does not meet the test of scale set out in either
RDF1 or W5.
17.2.7

Whilst RSS identifies 602 significant growth in retail spending across the
region, which in turn will require the provision of additional retail floorspace,
it is the regional centres and those centres identified in W5 which are
intended to be the primary focus for that additional floorspace. Whilst there
is provision for investment in other centres, especially where it will assist in
regeneration initiatives, I find no reason to consider that such investment
should take priority where it would not be of an appropriate scale and where
it would conflict with the spatial priorities of RSS. In the Liverpool City
Region Policy LCR2 identifies Liverpool as the primary economic driver and
plans and strategies should support and enhance this role. Liverpool is the
location where “appropriate --- retail development” should be focused to
develop its role as the “primary retail centre”. It is thus central to RSS that
the economic health of the city is the top priority within the city region.

17.2.8

In the outer part of the Liverpool City Region in which Kirkby is located,
Policy LCR1 seeks to promote economic development, address
worklessness, urban renaissance and social inclusion complementary to the
programmes within the Liverpool City Region and the Inner Areas. Further
reference is made to addressing worklessness in LCR3. This policy requires
plans and strategies to identify, define and maintain the role of suburban
centres in accordance with RDF1 and DP1-9. The text to LCR3 603 states
that it is important that the roles of suburban centres be recognised in
relation to their regeneration needs and opportunities in terms of retail,
access to local amenities, jobs and services, and that they be supported to
continue their regeneration and improvement providing a complementary
function to Liverpool City Centre and the inner areas, reflecting their
individual character and location and meeting local needs. Thus whilst
there is encouragement for regenerative development in the suburban
centres to help to deal with deprivation[6.4.21], I find no indication in either
of these policies that such a development is to be given priority over the
requirement for development to be of an appropriate scale which meets
local needs in the suburban centres[8.2.44].

17.2.9

The spatial principles for RSS are incorporated within DP1-9. As the CAO
state, if there is conflict with W5, RDF1 and the LCR policies, then
compliance with the DP policies is academic[9.1.14]. The applicant and the
Council make much of the extent to which the proposal complies with DP6
in terms of marrying the need for jobs and investment in Kirkby with the
opportunity presented by a large retail development together with the
relocation of EFC to a large vacant site on the edge of the town
centre[5.5.40; 6.4.122]. However, this does not in itself justify a proposal
which is out of scale and in conflict with the other policies of the plan.
Indeed, the development of the site would not follow the sequential
approach to the development of land within settlements as set out within
Policy DP4, since there remains the substantial site on the north side of the
town centre which includes the former Asda store, and which is now owned

602
603

Para 6.22
Para 11.10
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by Tesco. The proposal seeks to build on some 18.89 ha of green field land
before any significant development would take place on previously
developed land within the town centre.
17.2.10 With regard to the other DP policies, to the extent that the proposals would
provide improved shopping facilities for the residents of Kirkby and
discourage car journeys out of the town in order to shop; would provide
local jobs; and seek to manage travel through the use of transport plans,
the proposals would meet some of the objectives of the DP policies.
However, this must be balanced against the extent to which a large retail
development served by surface level car parking would draw shoppers away
from existing town centres to travel by car to Kirkby, and the issue as to
whether the development would promote environmental quality (DP7),
which I deal with later in my conclusions.
17.2.11 Overall I find there is conflict between the application proposals and the
policies of the RSS. This conflict falls to be weighed against the
regenerative benefits of the scheme and I carry out that balance later in my
conclusions.
The Unitary Development Plan
17.2.12 In so far as the Knowsley Replacement Unitary Development Plan 604
was prepared in accordance with the earlier RSS (RPG13) and adopted
before the current RSS was published, I accept that the policies in the plan
may be dated. KMBC are proposinig that the retail policies 605 be not saved
on the basis that they largely duplicate some aspects of national guidance in
Planning Policy Statement 6 "Planning for Town Centres", and that the
evidence on which they are based - the "Knowsley MBC Town Centre and
Shopping Study, Chestertons 2002" - is considered to be out of date 606 .
17.2.13 Where the policies duplicate PPS6 there is no need for them to be included
in the development plan, but they cannot be said to be out of date. The
Chesterton Study was prepared before there was any indication of Tesco’s
interest in Kirkby and looks to maintain the relative positions of the three
towns of Kirkby, Huyton and Prescot within the retail hierarchy 607 .
However, the analysis of potential expenditure patterns and trade draw of
each town centre does not produce significantly different results from that
found in Mr Holliss’ work for KMBC, and if the swot analysis 608 of Kirkby
town centre was repeated today it would be likely to come to very similar
conclusions. Whilst expenditure and retail floorspace turnover figures would
require updating I doubt that a study in 2008 which was based on the same
assumptions would reach very different conclusions. In my view therefore it
is not that the Chesterton’s study is outdated, but rather that the Council’s
aspirations have changed from those that underpinned the Chesterton
Study. In particular, in relation to Kirkby, Chesterton did not identify
significant levels of demand from retailers to move to Kirkby and it
maintained a conservative position in terms of the level of additional
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CD3.1
Policies S1, S3, S4, S5, S8 and part of CP1
KMBC/INQ/4 para 3.15
CD3.6 para 1.2
Ibid p110
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development that should be proposed in the town, which was accepted by
the Council at that time.
17.2.14 The KRUDP went to local plan inquiry in 2005 and was adopted in 2006. It
is therefore a relatively recently adopted plan with a plan period to 2016. I
do not therefore agree that it is substantially out of date. If the Council had
felt that circumstances had changed significantly in relation to retail policy
during the preparation of the plan I have no doubt they would have alerted
the Inspector and those policies which were no longer relevant would not
have been adopted. At the time of closing this Inquiry no indication had
been given by GONW as to whether the retail policies should be abandoned,
and therefore I shall consider the proposals against those policies as part of
the development plan.
17.2.15 The KRUDP does not identify any one of the three town centres in the
District as a centre which should accommodate a significant level of retail
development and/or change its place in the retail hierarchy within the
Merseyside sub-region. Policy CP1 identifies the three town centres of
Kirkby, Prescot and Huyton as the preferred locations for new shopping and
leisure development, as well as other uses appropriate to a town centre,
with development to be “of a scale and nature which is appropriate to the
role and function of the centre concerned.” 609 Kirkby Town Centre is
identified as an Action Area in the UDP, but there is no indication that it
should have any retail development over and above the level identified in
Policy S4 as a result.
17.2.16 Although Policy CP1 was prepared before the current RSS, in my view it is
entirely consistent with the policy thrust of RSS which allows for
development of an appropriate scale within the suburban centres, but does
not identify any one of those centres for a significant level of retail
development which would alter its position within the retail hierarchy. I do
not accept the Council’s argument that the support shown to suburban
centres in the RSS represents a material change in circumstances which
reduces the weight to be given the approach in the KRUDP in this
respect[6.4.34].
17.2.17 The shopping policies carry forward the objectives of CP1 and seek to
maintain the position of Knowsley’s shopping centres in the Merseyside
shopping hierarchy. The application proposals would change Kirkby’s
position from 11th in the Merseyside retail hierarchy to 6th 610 in the event
that the Chalon Way development proceeds, and 5th above St Helens (a
named centre in RSS Policy W5) if it does not. As a result the development
would not comply with the strategy of the UDP in this respect. The policy
specific to Kirkby, S4, is proposed not to be saved. However, it provides for
a redevelopment within Kirkby Town Centre to provide for a major food
store of up to 9,000 sq m together with non-food floor space of at least
2,000 sq m, which would largely maintain the centre within its current
position within the retail hierarchy.

609

It is this part of Policy CP1 which is proposed to not be saved
RSOG Final Table 8: the change to 6th place is with the addition of 50,000 sq m new floorspace as proposed in the
application.
610
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17.2.18 Whether or not this policy is out dated as argued by the Council, the
current proposal for a Tesco Extra of nearly 15,000 sq m 611 together with an
additional 35,000 sq m comparison floorspace is well in excess of the UDP
proposals and therefore cannot be said to comply with the plan. However,
it is fundamental to the case for the applicant and the supporting Council
that Policy S4 has failed to be implemented because of a lack of interest by
retailers in locating in Kirkby Town Centre, and as a result, the town has not
benefited from the regeneration which such development would
bring[5.4.13-15; 6.4.36-37].
17.2.19 The convenience store Asda was vacated in the late 1970s and no new
anchor foodstore has moved into Kirkby in spite of a planning permission for
a new foodstore and the proposal set out in the UDP. However, there are a
number of reasons why redevelopment may be stalled quite apart from any
lack of retailer interest. The delivery of a scheme is linked to land
availability and viability[9.1.20]. As long as the former Asda has provided a
safe rental income, there is reduced incentive for any landowner to
redevelop, and as Mr Coles stated in cross examination, there remain a
number of leaseholder and tenant interests[5.5.18] which make it difficult
to build a large new store in the town centre.
17.2.20 I deal with this issue in more detail later [17.3.32-37], but the evidence of
Ms Taylor 612 is that Morrisons was interested in a St Modwen redevelopment
scheme from 2003 – 2005. The St Modwen scheme did not proceed
because of difficulties with land ownership[6.4.37]. Later there was the
interest from Asda in being part of a Development Securities scheme put
forward in 2007, but Tesco had shown its interest and subsequently
purchased the Development Securities holding[9.1.20].
17.2.21 The plan produced by the applicant shows a gap in the provision of large
convenience stores in the north east sector of the Merseyside area around
Kirkby 613 . Furthermore, expenditure capacity to support a large foodstore
in Kirkby was found in the Chesterton’s study in 2002 614 ; and setting aside
the issue of the size of the chosen catchment, more recent studies by DPP
and RTP indicate the availability of convenience expenditure to support a
profitable foodstore in Kirkby[5.5.7;6.4.48]. Even with a smaller
catchment, CAO found surplus capacity as a result of the overtrading of
existing stores and from an increase in market share 615 . In these
circumstances where there is clearly a gap in provision the interest shown
by Morrisons and Asda is not surprising, and I do not accept that the lack of
redevelopment in the town centre is entirely due to a lack of retailer
interest. As a result I conclude that in the event that Policy S4 was saved,
there would be no reason to set aside the conflict between the proposal and
Policy S4 on the basis that Policy S4 has failed.
17.2.22 I have set out the gist of all the KRUDP policies above[3.2]. Policy CP2
seeks to preserve or enhance the network of green spaces within the urban
areas. A significant proportion of the application site forms part of the
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SoCG p13
CAO/R/4 2.2-3
TEV/P/3 JJW2
CD3.6 para 9.19
CAO/P/1 para 5.65/65 & 5.81/68
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green space within Kirkby and there is clearly conflict with this policy.
There is also conflict with CP3 which seeks the efficient use of land to
minimise the need to build on green field sites, and with S8 which includes
the sequential test for out of centre retail development. These policies
would indicate that development of the vacant and underused land and
premises on the north side of the town centre should take place before the
use of green field sites.
17.2.23 I consider the proposals in detail against the transport, recreation and
environment policies in those sections of my conclusions. The proposals
generally comply with the OS policies in view of the mitigation provided. In
terms of transport, there is some conflict arising from the distance of the
site from public transport facilities, but the Merseytram route is safeguarded
as required by Policy T1. In respect of the DQ policies, I find some conflict
with DQ1, between the scale of the proposals and the domestic character of
the surrounding area, and some harm to the amenities of nearby residents.
In terms of DQ3, the loss of the Valley Hills within an important gateway to
Kirkby and its replacement by a football stadium would also result in a
substantial change to the appearance of a gateway corridor.
17.2.24 I find no harmful impact in terms of DQ5 and 7. There is some conflict with
ENV2 which I shall deal with later, but the requirements of the other ENV
policies can be largely met through the imposition of appropriate conditions.
Emerging LDF Policy
17.2.25 The LDF is at a very early stage and provides no assistance to the
judgement to be made in this case 616 . A Sustainable Community Strategy
has been produced which sets out local priorities and which supports the
application proposal. The Council seeks to rely on the SCS as indicating a
“direction of travel” for local policy, and cites the requirements of PPS12 to
align the LDF with the SCS[6.4.45]. However PPS12 qualifies the
requirement for alignment with a requirement for consistency with national
and regional policy. In this case for the reasons I have given, I find the
application proposal to be in conflict with regional policy, and, later in my
conclusions, I find conflict with national policy as set out in PPS1, PPS6 and
PPS13. As a result I place little weight on the provisions of the SCS in
relation to the application proposals.
17.2.26 The Interim Policy Statement has not been progressed beyond the draft
stage and carries no status as a development plan document[5.4.17].
Conclusion on the Development Plan
17.2.27 It is the need for regeneration and the extent to which the application
proposals would meet that need which the proponents of the scheme say
would ensure that the scheme broadly complies with the policies of both the
RSS and the UDP. However, having reviewed the policies of the RSS, it is
clear that there is no overriding priority given to development which would
bring regeneration. Clearly regeneration is an important theme in the plan,
but the spatial priorities have been established within the context of a wide
range of spatial issues including regenerative needs throughout the region.
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KMBC/P/2 para 3.7/4
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Even with the recognition of the importance of regeneration, the provision
made in Policy RDF1 for development within the suburban centres is
qualified by the requirement that it be of an appropriate scale. There is no
provision for an exception to be made to the test of appropriate scale for a
development which would provide for regeneration in a suburban centre
which has a significant level of deprivation. The requirement for
development to be of an appropriate scale is maintained in Policy W5 which
states that investment of an appropriate scale will be encouraged in centres
not identified in the policy, including investment to underpin wider
regeneration initiatives. It does not make any exception for an investment
to underpin wider regeneration initiatives which would be of an
inappropriate scale.
17.2.28 Likewise the UDP does not give priority to the regeneration of Kirkby town
centre over the other policies of the plan. The UDP strategy is clearly
stated in Policy CP1 and that provides for development which is appropriate
to the scale and function of the centre concerned. There is no provision for
a development to be allowed as an exception to Policy CP1 and in this
respect the UDP is in compliance with the more recently adopted RSS. The
application proposal would result in a significant change to the scale of
Kirkby town centre and alter its function and position in terms of the retail
hierarchy of Merseyside.[6.4.67; 8.2.7] As a result it would conflict with
Policy CP1.
17.2.29 There is a clear conflict resulting from the overall scale of the proposed
retail development with the strategic policies of the RSS and the KRUDP.
Whether or not the retail policies of the KRUDP should carry less weight
because of the Council’s proposal that they be not saved, or even if the SoS
through GONW agrees not to save the retail policies of the KRUDP, the
conflict with RSS remains.
17.2.30 As the applicant states, in the event that conflict is found with development
plan policy, the SoS remains entitled to conclude that other material
considerations outweigh any shortcomings[5.4.3]. In this case there are
regenerative benefits associated with the scheme for a town which has a
high level of deprivation in terms of the Government’s Index of Multiple
Deprivation. I return to this matter again in my conclusions.
17.3

b. The extent to which the proposed development is consistent
with Government policies in Planning Policy Statement 6: Planning
for Town Centres, particularly with regard to:
i whether there is a qualitative and quantitative need for a retail
development

17.3.1

The applicant refers to the draft replacement for PPS6 which would no
longer require the satisfaction of the need test for a proposal being
considered through a planning application. Whilst some weight should be
given to the document having regard to its origins and gestation, it is not
adopted policy and therefore I start by assessing the proposal in accordance
with the existing PPS6 test of need.

17.3.2

The starting point for any assessment of quantitative need must be the
definition of the appropriate catchment area. In this case, there was no
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agreement between the proponents and objectors to the scheme as to the
size of the catchment area.
17.3.3

PPS6 states in para 3.10 that:
“the catchment area that is used to assess future need should be realistic
and well related to the size and function of the proposed development and
take account of competing centres.”

17.3.4

However, it is not just the size and function of the proposed development
which is relevant, since PPS6 para 3.12 requires that the proposed
development itself should be of an appropriate scale. As para 2.41 states, it
should be:
“directly related to the role and function of the centre and its catchment.
Uses which attract a large number of people should therefore be located
within centres that reflect the scale and catchment of the development
proposed. The scale of development should relate to the role and function
of the centre within the wider hierarchy and the catchment served. The aim
should be to locate the appropriate type and scale of development in the
right type of centre, to ensure that it fits into that centre and that it
complements its role and function.”
This makes it clear that it is the catchment area of the relevant centre, not
the catchment area of the development proposed, that is the defining
element in terms of appropriate scale.

17.3.5

In this case the applicant has identified a primary catchment area which
has a population in excess of 225,000 617 compared to the population of just
over 41,000 in Kirkby. The applicant accepted that the catchment for the
proposed development would not be the same as the catchment area from
which Kirkby town centre currently attracts expenditure. However, they
argued that the PCA was the appropriate catchment for the development as
proposed, and of an appropriate scale to enable Kirkby to achieve the
function which it should have 618 .

17.3.6

I accept that the PCA defined by the applicant is one that is appropriate to a
development of the scale proposed. With the largest Tesco in the north
west[9.1.9] and 38,000 sq m of comparison shopping of the quality
targeted by the applicant 619 , I have no doubt that the proposal would draw
trade from the wide area identified by the applicant and largely endorsed on
behalf of the Council. However, it is axiomatic that if a sufficiently large
catchment area with a very large population is adopted it will always be
possible to identify a need for further retail floorspace even if the
expenditure growth per head is modest[8.2.23-24; 10.37].

17.3.7

The final Retail SoCG (21 January 2009) sets out the key data used by the
applicant to assess capacity within the PCA. Whilst the size of the PCA and
the methodology are not accepted by the objectors, most of the input data
is agreed. The approach used by the applicant is criticised for the use of
benchmark turnovers for existing and committed floorspace, so that no
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recognition is made of stores which trade above or below the average.
Furthermore, although the applicant’s assessment deducts turnover from
the larger stores which are assumed to draw trade from outside the PCA 620 ,
no allowance is made for trade which might be drawn from within the PCA
by existing and committed floorspace outside its boundaries[9.1.25]. As a
result the applicant’s retail capacity assessment may be regarded as
optimistic. Nevertheless in a large conurbation such as Merseyside there
are so many variables likely to influence the retail market that no
assessment of retail capacity could be regarded as wholly accurate. On that
basis I accept the applicant’s assessment as indicative of the likely capacity
of the whole of the PCA put forward to support the application scheme.
17.3.8

The applicant’s assessment finds that total expenditure on convenience
goods in the PCA is projected to increase from £335.36m in 2008 to
£352.96m by 2013. For comparison goods, expenditure is projected to
grow from £597.05m in 2008 to £766.7m in 2013. Taking the claims on
convenience expenditure which arise from existing and committed
floorspace within the PCA, a surplus capacity of £151.35m at the design
year of 2013 is identified. Doing the same exercise for comparison goods
expenditure, there is a surplus capacity of some £540.6m[5.5.7].

17.3.9

With an expected trade draw of 75% of convenience turnover from the PCA,
the Tesco store is expected to draw around £45.9m, leaving around
£105.45m, or 29.8% of convenience expenditure available to flow out of the
PCA. For the comparison floorspace, the Tesco store is expected to draw
75% of its turnover from the PCA, at £41.57m, whilst the rest of the nonfood retail is expected to draw the same proportion from the PCA at
£93.74m. This would result in a total additional claim on comparison
expenditure in the PCA of £135.31m, leaving a surplus capacity of
£405.29m. On the basis of the applicant’s assumptions, with the
application proposals the retention rate within the PCA of all PCA shops at
2013 would increase to around 47%, an increase in market share of 17%
over the current position of around 30%[5.5.9]. Whilst I do not question
the ability of the application proposal to achieve such an increase in trade
draw to Kirkby, I agree with Grosvenor, an increase of this scale is a
particularly dramatic effect to be caused by one scheme in a suburban
centre[10.42]. Furthermore, it is a centre which is not identified for such a
significant growth in comparison floorspace in the recently adopted RSS.

17.3.10 Assessments of need and impact were carried out by the four retail
consultants acting for the applicant, KMBC, LCC and CAO. These
assessments are each contained within the evidence of the individual
consultants. However, in view of the significant changes in the economic
climate which were taking place during the Inquiry, I asked the retail
consultants to consider what effects the change in economic circumstances
might have on the growth in retail expenditure for comparison goods, and
hence on the capacity of the PCA to accommodate the application scheme,
and on the impact on other town centres. The results of these calculations
are helpfully set out in a joint document 621 .

620
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TEV/A/2 A2 para 3.6 et seq
See RETAIL/JOINT/1 which sets out the growth rates used and the calculations of the 4 consultants.
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17.3.11 In relation to the assessment of need, there was general agreement among
the retail consultants that the change in growth rates would have little
impact on the estimated capacity of the PCA, since a lower growth rate
would influence the increase in turnover of the existing provision, as well as
the turnover of commitments and of the proposed development. With all
the points of analysis at a similar lower level, there would remain the
capacity within the applicant’s PCA to accommodate a development of the
scale of the application proposal.
17.3.12 Kirkby is a suburban town physically separated from the main conurbation
of Liverpool, but well linked by public transport and through the highway
network. Policy within PPS6 and the development plan would indicate that
an appropriate catchment for any new retail development in Kirkby should
relate to its existing role and function. Evidence as to an appropriate
catchment for Kirkby is provided by the NEMS household survey undertaken
for the Council and which identifies those zones from which Kirkby currently
draws its trade.
17.3.13 The applicant’s PCA comprises Zones 1, 2 and 4 622 . Zone 1 covers most of
the population of Kirkby, and is the equivalent to Zones 1 and 2 of the
study area for the NEMS household survey[6.4.47]. According to the NEMS
survey, for 2008, of the £27.85m turnover of the convenience stores in
Kirkby, some £26.19m comes from the population of these two study
zones 623 . There is little or no convenience trade drawn from outside the
applicant’s Zone 1 to Kirkby town centre apart from the £1.10m which
comes from the NEMS Zone 12, which is outside the applicant’s defined
PCA. The expenditure drawn from the applicant’s Zone 1 represents about
46% of the convenience expenditure generated by the population within
that zone[6.4.48].
17.3.14 In terms of comparison trade draw for 2008, of the total comparison
turnover of £19.72m for Kirkby town centre, some £14.66m is drawn from
the applicant’s Zone 1. Small amounts of expenditure (less than £0.6m)
are drawn from each zone across the NEMS study area, apart from Zone 5.
The more significant amounts of expenditure come from NEMS Zone 12 at
£1.67m and Zone 13 at £1.03m 624 . Neither of these zones are within the
applicant’s PCA. The expenditure drawn from the applicant’s Zone 1 by
Kirkby town centre represents some 15.8% 625 of the total available
comparison goods expenditure generated by the population within that
zone.
17.3.15 Clearly the current influence of shopping in Kirkby town centre does not
extend significantly beyond the applicant’s Zone 1, and this is the
catchment which the objectors argue would be appropriate to an
assessment of quantitative need for further retail floorspace.[8.2.23;
9.1.27; 10.19] Zone 2 of the applicant’s catchment includes Prescot and
Zone 4 includes Huyton. Thus these zones include the main areas from
which the other Knowsley towns draw their trade[8.2.14]. By extending the
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See TEV/P/2 plan JJW2 for location of the Zones which form the applicant’s PCA
KMBC/A/3 App 2 Spreadsheet 16
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catchment for Kirkby out to include the catchment of these other towns and
providing a development in Kirkby which would attract trade from those
catchments, there would be a significant change in the relationship between
the three towns[8.2.17]. The role and function of Kirkby would alter from
the suburban centre which serves its local community to a sub-regional
centre serving a much wider area[8.2.21]. I agree with the objectors that
the catchment appropriate to Kirkby and its current role and function, and
in accord with PPS6, would be the applicant’s Zone 1 with some trade drawn
from the other zones identified in the NEMS survey[8.2.23; 9.1.27-8;
10.19-21].
17.3.16 The applicant argues that if the assessment of need was confined to this
catchment, it would condemn Kirkby to a continuation of its present
position, with an under provision of retail opportunities in the town[5.5.3].
However, the applicant’s argument relies on the assumption that Kirkby’s
market share from within Zone 1 (and those outlying zones identified in the
NEMS survey) would remain the same[10.38]. I agree with Grosvenor and
LCC that there is no reason why the market share within Zone 1 should not
increase above its current levels of 46% for convenience and 15.8% for
comparison goods. The draw from neighbouring areas identified through
the NEMs survey such as Fazakerley(NEMS zone 12) could also be increased
[10.32-33]. Such an approach would accord with the Government objective
to reduce the need to travel by providing the shops used on a weekly or
daily basis close to the community they serve.
17.3.17 The objectors produced calculations of the quantitative need for new retail
development in Kirkby based on a catchment which would be appropriate to
the town and its current role and function. There is no strong dispute as to
the need for additional convenience floorspace provision in Kirkby, and I
accept the case for about 4,500 – 5,000 sq m (net) to enable Kirkby to
draw back those food shoppers who currently travel outside the catchment
for their weekly shop. It is the need for comparison provision as proposed
in excess of 32,000 sq m (net) which is disputed.
17.3.18 LCC calculate a capacity for comparison goods floorspace of some 17,000
sq m net based on a 100% retention of the available comparison
expenditure in Zone 1 626 . However, the retail hierarchy depends upon the
higher order centres drawing trade from residents living in areas served by
lower order centres. Therefore such a high level of retention seems to me
to be unrealistic having regard to the draw from the regional centre and its
very good transport connections with Kirkby. CAO assumes an increase in
the current market share of the town within all the three zones of the
applicant’s PCA to provide a surplus comparison goods capacity of £58.84m.
This would present a shortfall in excess of £74m to support the non-food
element of the application proposal 627 . The assessment by Grosvenor
relies on the evidence presented by the NEMS survey as to the main source
of trade for Kirkby. This identifies the NEMS zones 1,2, 11,12 and 13 as
currently having a role to play in providing non-food trade to Kirkby 628 .
Using the Council’s expectations of increased market share from these
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zones, they would produce a surplus comparison goods capacity of £98m,
which is about half the entire forecast turnover of the application
proposal 629 .
17.3.19 It seems to me that the Grosvenor catchment is the most appropriate for
an assessment of quantitative need for comparison floorspace for Kirkby. It
reflects the current role and function of the town, and an increase in market
share throughout this catchment would reflect the scope for improvement in
the retail offer of the town. I do not identify any one of the objectors’
alternative calculations of capacity as a more realistic reflection of
quantitative need for comparison floorspace. However, they do provide a
clear indication that an assessment based on a catchment of a scale
appropriate to the role and function of Kirkby would not produce sufficient
capacity to support a retail development of the size proposed in the
application. Nevertheless, there is clearly capacity within a catchment
appropriate to Kirkby to support additional comparison floorspace so the
argument that the adoption of a smaller catchment would maintain the
current position of the town is not accepted.
17.3.20 The Council argues that if the scale of new retail development was to be
limited to that which a smaller catchment could support, then it would not
be sufficiently attractive to bring high profile retailers to Kirkby[6.4.57;
6.4.57]. However, there has been evidence of developer and retailer
interest in Kirkby relating to a more modest redevelopment within the town
centre[8.2.29]. Whilst the town may not attract the “substantial multiple
retailers” sought by the applicant[5.2.6ii], it is the role and function of
Kirkby as a suburban centre to meet local needs, which in my view include
the weekly and day to day needs of its residents. It is for the regional
centre to provide for the less frequent comparison purchases, and in view of
the excellent bus and rail links for shopping trips from Kirkby to Liverpool,
this relationship is sustainable. I return to this issue under SoS matter b.ii.
17.3.21 The applicant paints a picture of Kirkby as a failing town with a cycle of
decline[5.5.14]. A significant level of the expenditure of Kirkby residents
goes to the Aintree Retail Park[6.4.51], so there is a need to claw back
some of the leaked expenditure in order properly to serve the residents of
the town’s catchment. Representation by national multiple retailers within
the centre is relatively poor, there is a concentration of comparison goods
shops at the bargain end of the market, and the lack of a major foodstore is
a particular weakness in the retail offer. However, comparing the 1997
GOAD plan with the plan updated in February 2008 630 , it is clear that the
number of vacant units in the centre has declined and the number of
national retailers has increased. These include Superdrug, New Look,
Clinton Cards and Poundland 631 . A high proportion of retailers in the town
centre are independent traders, and from my own visits to the centre it has
a robust daily footfall and the shops are busy. I agree with Mr McVicar that
whilst it has some weaknesses, it is not exhibiting the symptoms of a centre
in decline[8.3.3; 9.1.3].
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17.3.22 There is a qualitative need for a major foodstore to claw back residents who
currently do their main food shop outside the town, and to provide a wider
choice of foodstores. Some additional comparison floorspace would also
support the current offer. However Kirkby is not a shopping centre in such
decline that it has a need for a “radical intervention” of the sort described
by Mr Holliss[9.1.9]. I am not convinced that there is a qualitative need for
such a flagship development within this suburban centre whose residents
have such good public transport links with the regional centre for
comparison shopping.
17.3.23 In considering the matter of quantitative and qualitative need, I have in
mind para 2.37 of PPS6 which does not provide for regenerative factors to
be an indicator when assessing the need for a retail development (para
2.37), nor is there any provision for them be taken into account when
addressing its appropriate scale. Furthermore, for the reasons LCC set
out[8.2.44], I agree that there is nothing in the wording of RSS Policy RDF1
to say that the appropriate scale is to be judged by the level of deprivation
faced by a suburban centre. However, I will address the arguments of the
parties relating to the need for physical and socio-economic regeneration in
Kirkby and the extent to which this proposal will address that need later in
my conclusions, since these are important matters to be placed in the
overall balance.
ii. if the scale of the proposed development has been demonstrated
as appropriate;
17.3.24 In relation to the policies of the development plan, and having regard to the
size of the catchment required to support the scheme, I have found the
proposed development to not be of an appropriate scale for a suburban
town with the role and function of Kirkby. However, it is the case for the
applicant and the Council that the development is of an appropriate scale to
provide for the critical mass which is needed both to attract high quality
retailers and change the image of Kirkby thus leading to the regeneration of
the town centre and the claw back of the more affluent shoppers.[5.5.14 17; 6.4.67]
17.3.25 According to the applicant and the Council, it is only through a critical mass
of development that Kirkby will attract retailers and achieve regeneration,
because:
i)
Kirkby is a failing or dysfunctional centre which it would be
difficult to uplift since there is no confidence in the retail market to
come to a “second rate provision”[5.5.15-16; 6.4.51];
ii)
of the failure of previous efforts to regenerate the town centre
and the reasons for this failure[6.4.67].
17.3.26 Taking first the issue as to whether Kirkby is a failing centre which will not
be cured without a “critical mass” of development, I have given an
indication of my view above[17.3.21]. I would also refer to the case put by
LCC which uses the NEMS survey information. Comparing the levels of
market penetration of the three Knowsley towns, it is clear that for all three
towns any significant market share is restricted to 2 or 3 zones as defined
in the NEMS study area[8.2.14]. As LCC says, there is no suggestion that
Prescot and Huyton are not performing their proper role and function even
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though their performance so closely reflects that of Kirkby in terms of
market penetration.
17.3.27 The first Retail SoCG includes a health check of town centres in the
Merseyside area. In October 2008 Kirkby had 14.9% shop units vacant,
Prescot 29% and Huyton 18%. In terms of floorspace, Kirkby had 15.9%,
Prescot 12.1% and Huyton 7.4%. Any measure of vacancy has to be a
snapshot, and the evidence has not been updated, but the three towns are
not significantly different on this measure of performance. In addition, I
undertook my own observations of the three towns, before and after
Christmas. On my visits to the shops in Kirkby the general atmosphere of
business was maintained during January and February when the influence of
Christmas shoppers had declined. However, on my visits to Prescot and
Huyton at a similar period I found there was a marked change to the vitality
of the two centres. At my post Christmas visit to the original shopping
centre of Prescot there were a number of shops boarded up and empty and
there was little activity on the street. In contrast the car park for the
Cables Retail Park was well occupied and there was a healthy level of
activity. In Huyton I found a similar picture of shops closing or vacant, with
the levels of activity much diminished since my pre-Christmas visit,
although the Asda appeared to be trading well.
17.3.28 The evidence indicates that Kirkby is performing as a shopping centre at a
comparable level to the other suburban centres within Knowsley. Indeed, it
appears to be robust in meeting the demands of the current economic
downturn. There is room for improvement, which I have acknowledged.
But it is an exaggeration of the town’s performance in relation to its role
and function to say that it is failing.
17.3.29 With regard to the history of efforts to regenerate the town centre, the
Council produced a summary of developer interest from 1997 together with
a bundle of correspondence to support the case that a redevelopment of the
town centre could not be achieved 632 . Whilst retailers were not showing
high levels of enthusiasm for locating in Kirkby in the late 1990s, there have
been developers who have sought to implement a scheme, and those
developers have stimulated interest from retailers in the process. Complex
Development Projects Ltd gained outline planning permission and entered
an agreement with the other major landowner in the town centre. The
developer also had a retailer interested in the scheme. However, the
retailer (Tesco) subsequently withdrew and the Council submit copies of
letters to Tesco and Morrisons which unsuccessfully sought their interest in
the development of the town centre.
17.3.30 Nevertheless, it is clear from the correspondence from Complex
Development Projects Ltd, that there were other issues related to land
ownership which were acting as a constraint on progress. In a letter to
KMBC in November 1998 the company refers to “a number of issues we
need to jointly progress as a matter of urgency in particular the outstanding
land interests--”. A further letter of 19 November refers to “The matters
which most concern me now relate to land ownership” and then “I remain
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keen to start the compulsory purchase process as quickly as possible.” 633
With the withdrawal of their retailer interest, Complex Developments in
their letter of 17 June 1999 proposed a phased approach for the delivery of
their masterplan which would result in “a far more obvious site for a
Supermarket with site ownership problems resolved and removed”.
References to site ownership problems continue in that letter, where
reference is also made to delays 634 . Thus the difficulties of land assembly
were a constraint in 1998, and remained as such throughout the
involvement of St Modwen 635 . From the comments of Mr Coles[5.5.18],
they potentially remain in place even with the wider interest now acquired
by Tesco.
17.3.31 I understand the Council’s reasons for not pursuing a CPO in partnership
with St Modwen in view of the indications from Mr Weiss that his company
would take forward the redevelopment of the town centre. However, I do
not accept that the lack of implementation of the town centre scheme is due
to a lack of retailer interest. In 2005 Asda wrote to the Council to express
its interest in a redevelopment of their former store 636 , and in the July 2005
report by the Council’s Director of Regeneration and Neighbourhoods
section 5 refers to three major retailers being interested in locating in
Kirkby Town centre. The Council were not able to confirm whether the
interest from Asda had been followed up[8.2.29]. Thus it seems that
retailer interest in Kirkby had improved by 2005, but in spite of this, for
whatever reason, no progress was made by Mr Weiss with the
redevelopment of the town centre[8.2.29].
17.3.32 Development Securities subsequently acquired Mr Weiss’ interest. In their
annual report the company set out their intention to carry out a
redevelopment in Kirkby, and they had Asda interested in the
scheme[9.1.20]. However, their interest in a redevelopment coincided with
Tesco’s negotiations with the Council on the application scheme. The
Council refer to the Development Securities involvement as a “commercial
manoeuvre”[6.4.38], but whatever their intentions, the company then sold
their interests to Tesco[9.1.20], so no redevelopment was pursued.
17.3.33 Kirkby town centre has some structural weaknesses, but it does not exhibit
the characteristics of a failing centre. It functions in a similar way to the
other Knowsley town centres, and successfully serves a particular section of
the community. It has the potential to serve more, and to claw back those
residents who go outside the town’s catchment for their day to day or
weekly shopping needs. The argument of TEV and KMBC is that the only
way that the town will be able to attract the major supermarket operator
needed to help claw back the more affluent shoppers is through having a
“critical mass” of retail development. However, I do not accept that there is
no alternative to the application scheme to improve the retail offer in
Kirkby. In particular, Asda continued to show interest in redevelopment
until as recently as 2007[8.2.29; 9.1.20].
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17.3.34 The strategy of the UDP has not failed. It has not had the opportunity to
work because of a combination of circumstances including the constraints
caused by land ownerships and long leasehold interests. These have not
been resolved through the use of CPO powers. I agree with LCC, that more
action on the part of the Council could have unlocked the potential in the
town centre[8.2.53], but the Tesco proposal came forward, and an
exclusivity agreement was entered into by KMBC in November 2006 with
the applicant[5.4.19]. As a result, the strategy of the KRUDP was taken no
further. In these circumstances I conclude that the evidence in relation to
the need for a critical mass of retail development to secure town centre
redevelopment in Kirkby is not conclusive, and the applicant’s case in this
respect does not justify the scale of the scheme as appropriate.
iii. whether there are any more central sites capable of
accommodating the proposed development as a whole or in
disaggregated form;
17.3.35 The site in the town centre which has previously been considered for a
retail redevelopment would not accommodate a retail scheme of the scale
proposed; and certainly would not accommodate the football stadium. The
applicant has referred to the synergy of these two elements within the
scheme, and indicated that one part would not be developed without the
other. Furthermore, the “critical mass” argument requires the retail
floorspace to be located together to provide a sufficiently attractive offer to
bring new retailers into Kirkby[5.5.19]. There is no more central site
capable of accommodating either the whole of the proposed development,
or the whole of the retail element of the proposal[6.4.80].
17.3.36 The applicant has made no attempt to disaggregate the floorspace
proposed south of Cherryfield Drive and thus to reduce the amount which
would be constructed out of centre. The reason given for not doing this
exercise is that the scheme would not be successful unless all the retail
floorspace is located together[5.5.19]. However, in PPS6 the advice on site
selection in development control(para 3.13) follows on from the assessment
of need and securing the appropriate scale of development. In this case I
find that the applicant has not proven that Kirkby has a need for a retail
scheme of the scale proposed in order to secure the required enhancement
to its retail offer, and that the proposal is of an inappropriate scale for the
role and function of the town. In these circumstances the argument that
there is no site large enough to accommodate the scheme as a whole in the
town centre carries little weight.
17.3.37 There is previously developed land within the town centre allocated for
retailing and which has been identified by earlier developers as suitable for
the development of a major supermarket. Even the former occupier of the
site, Asda, expressed an interest in a return to that location. No
assessment has been carried out to test the scale of development that could
be accommodated within the existing town centre[9.1.45]. Nor has there
been any recent test as to whether a town centre redevelopment would be
successful in securing a major convenience retailer to improve the offer in
Kirkby. As a result I find that there is no convincing argument that the
need for a retail development of an appropriate scale could not be met
within the existing town centre.
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17.3.38 The applicant also argues that any breach of the sequential test is in any
event only technical because the scheme includes the redevelopment of
parts of the town centre and is a scheme for the town centre as a
whole[5.5.20]. However, nearly 37,000 sq m (net) retail floorspace is
proposed south of Cherryfield Drive, outside the town centre, compared
with an increase of just 1,165 sq m (net) within the town centre.
Furthermore, the majority of the new retail floorspace in the town centre
would be provided in Phase 4 which is not secured. I agree with Council
officers who found that the proposal conflicts with the sequential test since
there is the physical scope to accommodate more of the scheme within the
existing town centre[9.1.44].
iv. the impact of the proposed development on the vitality and
viability of nearby centres;
Convenience goods
17.3.39 In terms of the convenience goods floorspace of the proposed development,
there is no substantial challenge to the conclusion that there will be no
material impact on any nearby town centre, and no material harm in terms
of the factors identified in paragraph 3.22 of PPS6. I agree that the
proposed new foodstore would divert trade primarily from the other large
foodstores within the applicant’s PCA, such as the Asda at Huyton, and the
Tesco at Prescot as well as the Asda at Aintree at which the NEMS survey
indicated a number of Kirkby residents shop[6.4.48].
17.3.40 However, I accept the view of CAO that there is a probability that
Somerfield would close within the existing town centre[8.3.11g; 9.1.90].
Whilst many of its existing customers may remain loyal, the attraction of a
Tesco Extra with on site car parking in which residents could make all their
purchases with a large range and choice of goods, would inevitably take
many away from the Somerfield store. In its location at the west end of St
Chad’s Parade there would be no visual link with the new development to
encourage shoppers to go from the site south of Cherryfield Drive to
Somerfield in compensation. I therefore have no doubt that a substantial
amount of the 26% trade diversion from existing convenience retailers 637
would fall on the Somerfield store.
17.3.41 When the turnover of the new development is added to the residual
turnover of the existing town centre post development, there would be an
increase in turnover for convenience retailing, showing a positive impact on
the town as a whole. However, the loss of the Somerfield store would
reduce the availability of choice of foodstores for Kirkby shoppers, and
would remove the anchor from the west end of St Chad’s Parade. The loss
of the Somerfield store would reduce the footfall through St Chad’s which
could have consequences for the continued viability of the parade. The
degree of harm to the existing centre which would result would depend on
the success of the new scheme in achieving a “halo effect”[5.5.17]. I
consider this argument under SoS matters b.vii and f. where I conclude
that there is a significant risk that the existing town centre would not
benefit from linked trips as a result of shoppers visiting the new
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development south of Cherryfield Drive, and as a result the town centre
would suffer serious decline.
Comparison goods
17.3.42 I referred in 17.3.20 to the joint work 638 undertaken by the four retail
consultants to produce assessments of need and of impact based on lower
growth rates for comparison goods. Whilst this work found little difference
in terms of capacity, the CAO identified a slight increase in the level of
cumulative impact as a result of the reduction in the growth of turnover of
existing centres. In dealing with the issue of impact I use the figures set
out in the joint document on the basis that these are a more recent
reflection of current economic conditions, and for ease of reference.
17.3.43 The applicant found that, with reductions in the comparison turnovers of
town centres and retail commitments to reflect the reduced expenditure
rates, there was no change in principle to the earlier position; impact levels
on design year turnovers stay the same, and the turnovers of the key town
centres improved over time compared to the base year position 639 . The
Council undertook a sensitivity check on these findings and agreed that
even allowing for the cumulative impacts of the commitments within the
PCA, all town centres would secure some level of increase in comparison
goods turnover in the period 2008 to 2013 640 .
17.3.44 There was no dispute of the Council’s findings that the incremental impacts
resulting from the application proposal in relation to Southport, Ormskirk,
Wigan, Warrington, and Widnes would be low at less than 4%, and there
would be no unacceptable effects on those towns in the terms of para 3.22
of PPS6 641 . The main areas of concern relate to the effects on Bootle, St
Helens and Skelmersdale for CAO; Liverpool for LCC and Grosvenor; and
the Knowsley towns for other objectors
17.3.45 The CAO are concerned about cumulative impacts on the town centres of
Bootle, St Helens and Skelmersdale. They also argue that there would be
an unacceptable impact on Kirkby Town Centre, to which I will return.
Whilst the assessments of cumulative impact carried out for the applicant
and the Council included Liverpool One and the extension to Cables Retail
Park as commitments, the assessment for CAO 642 took into account other
commitments outside the applicant’s PCA, but within and just outside the
Study Area 643 . I consider that these commitments would draw expenditure
away from the centres of Bootle, Skelmersdale and St Helens, and should
therefore be taken into account when assessing cumulative impact on these
centres. I therefore take the CAO figures on cumulative impact to show the
“worst case”.
17.3.46 In the Joint Statement, taking a lower expenditure growth rate and reduced
increase in turnover for town centres and commitments, CAO found a slight
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increase in the percentage impacts with cumulative impact on Bootle rising
from 28.3% to 30.7%; on St Helens increasing from 21% to 22.7%(with no
Chalon Way development); and on Skelmersdale increasing from 20.3% to
22.0% (also with no Chalon way) 644 . If Chalon Way were to be developed,
then the impact on St Helens would become positive with an increase in the
town centre turnover, and the cumulative impact on Skelmersdale would
increase.
17.3.47 In terms of cumulative impact, the figures produced by CAO are high. The
proponents of the scheme argue that a large proportion of this impact is the
result of existing commitments rather than the application scheme[5.5.25].
Nevertheless, there are some substantial retail developments committed
within the study area and centres affected by these schemes will need time
to adjust to the diversion of trade. To add even a low level of additional
trade diversion at the time that these adjustments are taking place could
cause damage to a centre at a time when it is more vulnerable. Using the
CAO figures for incremental diversion, the actual diversion to the Kirkby
development is calculated to be: 4.2% from Bootle, 3.1% from
Skelmersdale; and 4.4% from St Helens(without Chalon Way) 645 . These
levels of trade diversion in themselves are not high, but the advice in PPS6
makes it clear that it is the cumulative effect that should be assessed. PPS6
also requires account to be taken of the likely effect on future public or
private sector investment needed to safeguard the vitality and viability of
the centre or centres. I shall now consider the three town centres identified
by the CAO in those terms, followed by Liverpool and the Knowsley towns.
St Helens
17.3.48 The Chalon Way scheme is for the redevelopment of a town centre site that
is to be vacated by Tesco. Tesco is to move to an out of centre
site[9.1.77]. It is the CAO case that the town centre site would not be
redeveloped if the application scheme was to go ahead, but the applicant
argues that it has the momentum of the Tesco development arm which will
take it forward[5.5.32]. However, regardless of current site ownership or
control, this would be a speculative development which would depend on
market interest for its implementation. There are no retailers currently
committed to the Chalon Way development, and the planning permission
had not been issued at the close of the Inquiry due to the need to complete
a S106 agreement[9.1.79]. It seems to me that in particular in the current
economic climate, there is unlikely to be an unlimited number of retailers
looking to invest in the Merseyside area. In these circumstances, I consider
there is a very real risk that the Chalon Way scheme would not be built if
the Kirkby scheme is permitted. It is therefore appropriate to assess the
impact of the application scheme without the Chalon Way scheme.
17.3.49 As one of the named centres for comparison shopping in RSS Policy W5, St
Helens is an important higher order centre in which significant retail
development should be focused. The need for significant regeneration and
investment has been recognised, in order to re-establish the centre in the
national ranking of shopping centres and to enable it to compete with other
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centres in the hierarchy where new development has taken place[9.1.769.1.77]. There are significant retail developments in the centres with which
St Helens competes[9.1.76]. The Chalon Way scheme would enable St
Helens to compete positively and fulfil its role in the regional shopping
hierarchy. I accept that without the new development, the vitality and
viability of the centre would suffer some decline resulting from the
cumulative impact of retail development in other town centres within the
region, in conflict with the objectives of RSS Policy W5. As a result the risk
to the implementation of Chalon Way which would arise from the
development of the Kirkby scheme would be unacceptable.
Bootle
17.3.50 Bootle is showing some evidence of weakness with its fall in the national
ranking and decline in market share[9.1.71]. Located within the influence
of Liverpool, it can be expected to feel the impact of competition from the
Liverpool One development, which is likely to add to its vulnerability as it
readjusts to the new trading patterns. Whilst I accept that Aintree Retail
Park is a closer retail offer than the new scheme at Kirkby would be, CAO
calculate a cumulative impact of 30.7% with an incremental impact of 4.2%
from the Kirkby scheme. This would fall on the town at a time when it is
experiencing the impact of Liverpool One, and would add to the difficulties
faced by retailers. As a second tier settlement within RSS Policy RDF1,
Bootle should take priority over Kirkby for new development and
investment. Bootle has wards which are among the most deprived in the
country and suffers from housing market failure. As a result it has been
declared a Housing Market Renewal Area and significant public funds are
targeted at Bootle in the Pathfinder Programme. In my view any further
diversion of trade from Bootle at a time when it needs to re-adjust to the
effects of Liverpool One could put at risk the vitality and viability of the
town centre and undermine the aims of the HMRA to achieve a viable and
sustainable community[9.1.71].
Skelmersdale
17.3.51 Skelmersdale is just 14.4 km away from Kirkby. It has a modern Asda
store but a high level of vacancies at around 22.5% 646 [9.1.59]. The town is
in a relatively isolated location, and although it has good public transport
links to other towns in West Lancashire, links to the regional centre are
poor. In this position, it would reduce the need for travel by car if the town
were to be self sufficient in its shopping provision[9.1.69]. The Local Plan
provides for Skelmersdale to become the main town in the Borough, and
supports the enhancement, regeneration and redevelopment of the town
centre[9.1.60]. To deliver the Local Plan policies, the Council together with
English Partnerships identified a development company (St Modwen), and a
Retail and Leisure Study was commissioned to inform the emerging
development plan. An SPD 647 for the redevelopment of the town centre has
subsequently been produced in order to implement the Local Plan policies.
This lays out a masterplan for the redevelopment of the town centre, and
refers to the findings of the Retail and Leisure Study[9.1.59].
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17.3.52 Although neither the Local Plan nor the SPD identify the scale of the retail
development to be delivered in Skelmersdale, I consider that it is clear that
a town centre scheme of some significance is envisaged in order to fulfil the
parameters set out in the local plan[9.1.60]. The Local Plan policy DE10
requires development to reflect the scale and function of the
centre,[6.4.104], but Skelmersdale has lost all retailing from the top floor of
the Concourse centre and the Retail and Leisure study found Skelmersdale
Town Centre to be in a “fragile state” 648 . In these circumstances I disagree
with KMBC that any development can only reflect the existing scale of the
centre, and clearly an enlarged scale would help the town meet its role
identified in the Local Plan as the main centre for the district. Whilst I
would not agree that it is appropriate to try to scale off floorspace from the
plan in the SPD, this too indicates a substantial level of retail development
within the masterplan. The proposal within the SPD for a new high street
between the Concourse and the Asda supermarket in itself indicates that a
substantial amount of retail development is envisaged, and this is reinforced
by the reference to maximising the amount of retail floorspace[9.1.61]. I
find that the development plan does envisage a significant retail
development for Skelmersdale and that the Council has largely proceeded in
accord with the advice in PPS6 para 2.16.
17.3.53 Part of the residential development included within the masterplan extends
beyond the boundary of the town centre as defined in the Local
Plan[5.5.35]. This is recognised in the SPD which states that any
application for development beyond the town centre boundary would
require justification and to be treated as a departure application 649 . I see
no reason why this position should undermine the status of the SPD as a
development plan document, or diminish the importance of the new retail
element to the delivery of Local Plan policy.
17.3.54 The St Modwen scheme for Skelmersdale proposes about 24,000 sq m of
retail anchors and “high street” shops 650 . A second major foodstore is also
envisaged. A Development Agreement has been signed by WLDC, English
Partnerships and St Modwen with phase one to deliver 15,000 sq m of
retail[9.1.63]. There is clearly a firm commitment to the St Modwen
scheme, but in the absence of a specified level of retail floorspace in the
SPD and of any planning permission, there can be no certainty that the
scheme promoted by St Modwen will be the one that secures planning
permission. There are no retailers signed up for the St Modwen scheme,
but it is at an early stage.
17.3.55 There are other economic factors which may influence the delivery of the St
Modwen scheme. The applicant questioned the funding for the
development[5.5.35]. Whilst the company indicated there were no financial
obstacles to their continuation with the development of the scheme[9.1.64],
there is no guarantee that the finance would be forthcoming. Furthermore,
a substantial level of housing is included within the masterplan which would
help subsidise other elements of the proposals[6.4.116]. It is unlikely that
any development would be started until the current problems in the housing
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market are resolved, and St Modwen anticipated that this would result in
the first housing being available in spring 2012, with retail development
commencing in 2011[9.1.63]. This again cannot be guaranteed. Against
these factors St Modwen is a high profile developer with considerable
experience in regenerative development. Thus I find the evidence
inconclusive as to whether the St Modwen scheme for Skelmersdale would
be delivered if permission were to be withheld from the application
proposals for Kirkby.
17.3.56 However, even if there is doubt as to whether St Modwen would be in a
position to deliver their scheme if the Kirkby proposal did not go ahead,
there remains an adopted Local Plan policy, together with a SPD, which
proposes a substantial scheme to enhance Skelmersdale town centre and
provide a new “high street” style of retail development of the sort envisaged
by St Modwen. In these circumstances I consider it appropriate to assess
whether the proposal at Kirkby would undermine the potential for
Skelmersdale to attract retail occupiers and to secure the viability of a
scheme which would fulfil the objectives of the adopted Local Plan.
17.3.57 With such a short distance between the two towns I accept that there are
unlikely to be large numbers of major retailers who would be prepared to
trade from both locations. The Kirkby scheme would have the benefit of
Tesco as an attractive anchor store, and as described on behalf of CAO, it
would be “every retailer’s dream” with surface level car parking at the
entrance to large box format, flexible units. The more complex town centre
scheme sought for Skelmersdale with its more constrained form of retail
unit would be less attractive to retailers, and I accept that it would not be
likely to compete successfully with the Kirkby proposals for retail
occupiers[9.1.66].
17.3.58 There is no doubt that the Kirkby scheme would successfully draw trade
from a wide area. With its commercial advantages in terms of Tesco’s
involvement and the edge/out of centre format, I find justification for the
concerns of WLDC and St Modwen that the implementation of a
development of this scale in Kirkby would undermine the prospects for a
town centre enhancement with any significant level of retail floorspace in
Skelmersdale. It would thus put at risk the spatial planning strategy set out
in the WL Local Plan.
Liverpool
17.3.59 With regard to the regional centre, it is not LCC’s case that the proposal
would harm the vitality and viability of Liverpool City Centre or of any other
centre within the council’s area[8.2.33]. It is in the terms of PPS6 para
3.22 in relation to risk to the spatial planning strategy for the area and the
strategy for a particular network of centres that LCC object. Grosvenor on
the other hand accept that the Kirkby scheme would not put Liverpool One
at risk, but argue that it would withdraw trade from Liverpool City centre of
which Liverpool One is the heart[10.44].
17.3.60 The assessment of impact on Liverpool City Centre produces an increase in
the turnover of the city from £610.72m at 2008 to £971.69m(applicant) or
£918.84m(KMBC) at 2013. This increase in turnover results from the
addition to the base year turnover of the new expenditure captured by the
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Liverpool One scheme. This major scheme is twice the scale of the
application scheme, and opened after the base date of the impact
assessment. As a result, there is no negative impact found on Liverpool
City Centre. Clearly, as Grosvenor point out, if a later base year was taken,
such that the turnover of Liverpool One was included in the base year
turnover of the City Centre, a negative impact would result[10.45]. Whilst I
accept this point is correct, the assessments undertaken by the applicant
and the Council have been carried out in accordance with the advice in PPS6
and have taken an appropriate base year which was agreed in the RSOCG.
17.3.61 LCC identify the extent to which the application proposal would draw trade
from the City Centre post Liverpool One[8.2.36-8.2.38]. On the original
growth rates used, some £53m would be diverted from the regional centre.
With the reduction in growth rates this becomes £49m. As LCC point out,
this is the largest draw to the application proposals from any centre
identified, and almost a quarter of the proposed scheme’s turnover. With
other commitments there would be an impact of 6.6% on the turnover of
the City Centre 651 .
17.3.62 Thus the application scheme would divert a substantial part of the increase
in Liverpool City Centre turnover which has resulted from the investment
made in Liverpool One. As Grosvenor point out, Liverpool One was
conceived on the fundamental premise that Liverpool City Centre required
substantial enhancement to its retail function to bring it to its correct place
in the retail hierarchy as a major European city. Having achieved that
through the development of Liverpool One, I agree that if a substantial
amount of that enhanced turnover is taken away to support a development
in Kirkby, there would be a risk that it would undermine the high level of
enhancement of Liverpool as a city which Liverpool One was intended to
achieve. As a result it would conflict with RSS policy which identifies
Liverpool as the first priority for development and the major economic
driver for the City Region.[10.7; 10.45].
Kirkby, Prescot and Huyton
17.3.63 I have referred to the potential impact of the application proposal on the
existing town centre of Kirkby in terms of convenience shopping, and
concluded that it is likely the Somerfield would close. The effect on the
vitality and viability of the existing town centre as a whole would depend
upon the extent to which visitors to the new development would cross
Cherryfield Drive and raise the footfall through the existing town centre,
and the success of the scheme in drawing in retailers who would then
“overflow” into the old town centre north of Cherryfield Drive. I consider
these matters in relation to SoS matter f below, but would state my view
here that in the absence of new retailers entering the existing town centre
or shoppers who are new to Kirkby crossing from the south to the north of
Cherryfield Drive, I have no doubt that the cumulative trade diversion
identified by KMBC in the Joint document 652 of £14.22m or 40% of the
existing town centre turnover at 2013 would cause serious harm to the
vitality and viability of the existing Kirkby town centre. The CAO identify a
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higher level of diversion at 47.9% when other commitments 653 are included
in the calculation, which would be even more harmful.
17.3.64 For Prescot, KMBC includes the Cables Retail Park as part of the town
centre. This was challenged by KCLD, and from my visits to Prescot, I
observed that the retail park is physically separated from the older town
centre by a steep hill, and that there is little in the way of retail
development to link the old and the new. I have some sympathy with the
KCLD views as to the fragility of the old town centre. As I have previously
reported, on my visit to Prescot after Christmas the town centre was quiet
and a number of shop units were closed or boarded up, whereas the retail
park was busy with the car park well occupied. The Kirkby scheme would
divert trade from Prescot, but I agree with KMBC that the impact of that
diversion would be likely to fall on the retail park 654 , and as a result I
consider that the Kirkby scheme would be unlikely to make a significant
difference to trade within the old town centre.
17.3.65 With regard to Huyton, the applicant expects the majority of trade diversion
to fall on the Asda. Although KCLD disputed the view that Asda was
overtrading, on my visits I observed the store to be trading healthily and
consider it unlikely to cease trading as a result of the application proposals.
As with Prescot, at my post Christmas visit to the original town centre I
found it to be very quiet, with a number of shops closed or boarded up.
However, I accept the evidence of the applicant and the Council that the
limited draw to Kirkby from the old town centre is unlikely to make a
significant difference to trade in the town.
Conclusions on Impact
17.3.66 The application scheme would draw from a wide area and its impact would
be dispersed over a number of existing town centres. As a result the
scheme in itself is unlikely to result in harmful impact to existing retailers
apart from those in Kirkby town centre where an incremental diversion of
up to 26% is forecast 655 . However, there is already a high level of
commitments to new retail development both within and just outside the
study area for the application. In particular the Liverpool One scheme,
which accords with the regional strategy, will draw trade from a wide area
and the town centres affected will need time to reposition themselves to
accommodate this effect. The adjustments faced by town centres affected
by the Liverpool One scheme may well be made more difficult by current
economic conditions in which retailers are likely to find it harder to trade
profitably[10.46]. The issue then arises as to the harm that the rise in the
levels of cumulative impact as a result of the Kirkby proposals may cause.
17.3.67 The Council carried out sensitivity testing of the applicant’s impact
assessments. As a result concerns were identified that there may be a risk
of harm based on cumulative impact to the future public and private sector
investment that will be needed to safeguard and enhance the vitality and
viability of Huyton, Bootle, Skelmersdale and St Helens 656 . As KMBC
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recognises, these are centres that serve relatively low income areas and are
in need of enhancement 657 .
17.3.68 Following changes to the applicant’s original assessment, KMBC then
found 658 that the increase in turnover to Huyton would “keep the centre as
healthy as it is today”. I have also found that the main impact from the
Kirkby development would fall on the Asda. Thus it is unlikely that Huyton
would be affected significantly by the Kirkby scheme.
17.3.69 In view of the geographical location of Bootle in relation to Liverpool the
town is likely to be most affected by Liverpool One. There is a need for the
town to readjust following the impact from Liverpool One, and I consider
that the incremental impact from the Kirkby scheme would put at risk the
town centre’s recovery from that effect. Having regard to the status of the
town as a HMRA and second tier priority in RSS, I conclude that such a risk
would conflict with regional policy.
17.3.70 For the Council it was assumed that the Chalon Way development would be
implemented such that there would be no harm to the vitality and viability
of St Helens. However, I have set out my views in respect of the likely
implementation of the Chalon Way scheme, and identified a risk that it
would not proceed. Thus I do not agree that the threat to St Helens can be
dismissed. Furthermore, St Helens with its population of over 177,000 659 is
a recognised centre in RSS Policy W5 and a development which could
potentially undermine its role as such a centre would conflict with the RSS.
17.3.71 There is also the potential for harm to Skelmersdale as a result of the risk
to the town centre development scheme. It is the strategy of the adopted
development plan to deliver a significant enhancement to the retail offer in
the town centre. The Kirkby development would undermine the potential
for such a scheme to be achieved and therefore put at risk the spatial
strategy for the area in conflict with PPS6 para 3.22.
17.3.72 There was no dispute that the Kirkby scheme would not undermine
Liverpool City Centre or prevent the success of Liverpool One, but clearly
the purpose of Liverpool One to bring Liverpool forward at the regional and
national level is likely to be made more difficult as a result of the loss of
some £50m in trade. Such a loss does conflict with the objective of regional
policy to support and enhance the role of Liverpool City Centre as the
primary economic driver of the Liverpool City Region 660
17.3.73 KMBC argues that the degree of conflict should not be fatal when set
against the positive socio economic and regeneration impacts in respect of
Kirkby 661 . These are matters to be weighed in the balance against the
identified harm, and to which I return later in my conclusions.
v. whether the application is in accordance with the retail
hierarchy of the sub-region;

657
658
659
660
661

KMBC/P/3 para 5.75
KMBC/SUPL/3
CAO/P/5 para 2.3
CD2.2a Policy LCR2 p130
Ibid para 5.80

Page 243

Report APP/V4305/V/08/1203375

17.3.74 Kirkby sits no higher than the third tier in terms of priority for development
within the RSS under Policy RDF1, and sits below the town centres identified
in Policy W5 for the enhancement and encouragement of comparison
retailing facilities “to ensure a sustainable distribution of high quality retail
facilities”. Table 8 in the RSOCG 662 lists the town centres within the
Merseyside sib-region, and of these Southport, Wigan, Warrington and St
Helens are listed in Policy W5. Together with the regional centre of
Liverpool, they comprise the top five centres in the retail hierarchy of the
sub-region. The current position of Kirkby in the retail hierarchy is below
centres such as Ormskirk, Huyton and Bootle whilst being slightly bigger
than Skelmersdale.
17.3.75 Policy W5 provides for investment of an appropriate scale in the centres
which are not identified “in order to maintain and enhance their vitality and
viability, including investment to underpin wider regeneration initiatives, to
ensure that centres meet the needs of the local community.” Furthermore
para 6.22 makes it clear that it is the network of identified centres that
should be the primary focus for future growth and development. There is
no indication within RSS policy that there should be any significant change
in the retail hierarchy.
17.3.76 KMBC accepts that the scale of the application proposal is significantly
larger than would normally be expected for the current scale and function of
Kirkby town centre within the wider regional hierarchy[6.4.67; 6.4.121].
The proposal would change Kirkby to a sub-regional centre comparable in
scale to Southport, Wigan, Warrington and St Helens. It would sit above St
Helens if Chalon Way were not implemented. St Helens has a population of
over 177,000 compared with 41,000 at Kirkby and is a sub-regional
shopping centre identified in RSS Policy W5 to ensure a sustainable
distribution of high quality retail facilities[8.2.7]. Thus if the application
proposal were to proceed, that “sustainable distribution” would be disrupted
through the emergence of a substantial new and unplanned comparison
retail centre in competition with the centres identified in Policy W5.
17.3.77 In this case the RSS is very recently adopted, and the process of assessing
the network of centres and their relationship within the hierarchy as
required by PPS6 para 2.9 has been recently carried out. There is no
requirement identified in RSS to rebalance the network of centres by the
promotion of Kirkby within the retail hierarchy. I conclude that the proposal
would not be in accordance with the retail hierarchy of the sub-region.
17.3.78 However, I agree with the Council that this conclusion falls to be weighed
against any benefits which the proposal would bring[6.4.121].
vi. whether the development should be promoted through the
development plan process, rather than through a planning
application;
17.3.79 There is no real dispute that a proposal of this scale would ordinarily be
expected to proceed through the development plan process, and having
regard to advice in PPS6 paras 2.10 and 2.14 it is clear that any significant
change in the role or function of a centre, as would occur in this case,
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should normally come through a proposal in the development plan. Whilst
draft PPS4 para 30 allows for proposals to come forward which have not
been anticipated in a development plan, I do not accept that this scheme
results from “changes in the local economy, or technical innovations” which
would bring forward such proposals. The economic circumstances of Kirkby
are not new, and the scheme does not represent a technical
innovation[6.4.127]. The scheme would not therefore be subject to the
direction of travel in policy indicated in this part of draft PPS4.
17.3.80 I understand the frustrations expressed by the applicant as to the delays
which would occur if the scheme was to be taken through the LDF process.
However, a scheme promoted as a planning application can only address
the one proposal. There is no proper assessment of alternatives[9.1.88]. If
there were no other harm associated with bringing forward the proposals
then I would have some sympathy with the view that planning permission
should not be withheld solely on this basis[5.5.40; 5.5.41; 6.4.126].
However, that is not the case with this scheme. I have identified significant
conflict with PPS6 and with development plan policy, as well as harmful
impact on nearby shopping centres. As a result I consider that this is a
scheme which should more properly be considered through the
development plan process.
vii. the accessibility of the site by all means of transport and the
promotion of linked shopping trips between the development to the
south of Cherryfield Drive and the existing town centre;
17.3.81 As a “new” town developed in the 50s and 60s Kirkby has a network of high
quality dual carriageway roads. It is also well connected to the regional and
national road network through its junction with the M57 Motorway. The
proposed development would be located in close proximity to the Motorway
junction, and as a result it would be highly accessible to car borne
shoppers.
17.3.82 For public transport, the Kirkby bus station lies within the town centre
fronting Cherryfield Drive and would be easily accessible to and from the
shops south of Cherryfield Drive. There are good connections to Liverpool
City Centre, the north and the north east of Liverpool, and the town centres
of Prescot and Huyton[5.7.10; 6.4.128], although there is a lack of direct
connections to the east of Liverpool. I accept that bus operators would be
likely to respond to any demand for increased or new services from other
parts of the sub-region in order to access a new retail development at
Kirkby, but changes to services have not been forecast.
17.3.83 The rail station is about 1km from the existing town centre, and a few
hundred metres further from the centre of the proposed new development
south of Cherryfield Drive. This is outside the definition of a convenient
walking distance in KRUDP Policy T5, and having walked the route from the
town centre to the station, I consider that travel by train is less likely to be
attractive to shoppers. I return to the contribution of rail travel to the
transport of football fans under matter d.
17.3.84 Provision is made for cycling and there are good pedestrian links to the site
from the residential areas in Kirkby.
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17.3.85 Clearly this is a site which is served by all means of transport. However, it
is highly accessible by road and with on site surface level car parking to be
provided, it is likely that the new retail development south of Cherryfield
Drive would be most convenient to shoppers who wish to use their cars
rather than the available public transport[8.4.4].
17.3.86 As the applicant states, there will be a substantial number of shoppers who
currently shop elsewhere who will be attracted to shop at the new Tesco
and other shops in the new development south of Cherryfield Drive[5.5.45].
However, the extent to which those new shoppers will carry out linked
shopping trips to the existing town centre will depend upon a number of
factors. These include the physical design of the scheme and the extent to
which it is completed in its proposed form[8.4.14-15; 9.1.92]; and the
extent to which the existing town centre is successful in attracting shoppers
who have parked south of Cherryfield Drive to cross the road and visit the
old town centre.
17.3.87 For visitors to the town, access into the new shopping area by car would be
along the new access road from either Bewley Drive to the south or
Cherryfield Drive to the east. The layout of the car park outside the
frontages of the new units would tend to encourage shoppers arriving by
car to remain in the area south of Cherryfield Drive. There is little in the
proposed parking layout, the arrangement of the buildings or a vista that
would encourage car borne shoppers to cross Cherryfield Drive and visit the
older part of the town. The linkage which would be formed by a coincidence
of building line between the façades of part of block M and block ON is not
substantial. Furthermore, these buildings comprise parts of phases 2B and
3A (outline application). There is the potential for significant delay, both for
the acquisition of the existing development south of Cherryfield Drive and
relocation of the current residents, and for the existing library to be
relocated to the new civic building which is to be constructed south of
Cherryfield Drive before block ON can be constructed 663 .
17.3.88 In design terms, there is little integration between the new development set
around its own car park south of Cherryfield Drive and the existing primary
shopping centre for the town. A pedestrian link for shoppers going between
the south and the north is proposed from the top end of the car park across
Cherryfield Road into Newtown Gardens. This would form part of Phase
2a 664 which is also dependent on the acquisition of houses in Spicer Grove
and Eagles Court. Improvements in the public realm are proposed to
increase the attractiveness of the crossing, and once the residential estate
is acquired and demolished, together with other derelict and underused
buildings south of Cherryfield Drive, it is proposed to create a new civic
space with Council offices and a new library 665 . The bus station would also
be upgraded to add to the general physical regeneration of this space,
together with the construction of new food and drink units.
17.3.89 The other pedestrian link between the north and south is proposed along
the western boundary of the site from the Stadium along the new Everton
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Walk to the bus station. This would primarily serve visitors to the stadium
rather than add significantly to the promotion of linked shopping trips since
it would not directly link the old and new shopping centres.
17.3.90 The completion of Phases 2a and 2b would provide some physical
connectivity between the development south of Cherryfield Drive, and the
entrance to Newtown Gardens to the north[2.1.4; 5.6.14; 5.6.15; 5.6.22].
However, the attraction of the substantial buildings to the south, which
would include the largest Tesco in the north west and the stadium, would be
significant, whereas shops in St Chad’s Parade would be hidden from any
view from the application site. This is where the heart of the old town
centre currently lies[2.1.3], so there would be little integration of the old
and the new, and no counterbalancing visual attraction to the north to
persuade visitors to make the journey into the old town centre. Footfall
through St Chad’s would be diminished through the closure of the
Somerfield store, and existing retailers in St Chad’s may relocate within the
new units south of Cherryfield Drive[8.3.10g], increasing the number of
vacant units within the existing town centre and further reducing its
attraction to shoppers.
17.3.91 For visitors using the bus station and the new civic space the attractions of
the new development south of Cherryfield Drive are likely to greatly
outweigh those of the old town centre. For car borne shoppers, the
distance from the entrance to the Tesco store to Newtown Gardens would
be just less than 300m, with a further 50m to walk to the corner of St
Chad’s Parade. These distances are at and beyond the limit of an “easy
walking distance” as defined in PPS6 Annex A Table 2. In my view there
would need to be a good reason for a visitor to the Tesco store to make the
trip into the old town centre, whatever mode of transport was used to reach
Kirkby.
17.3.92 The S106 provides for funding for improvements to the outdoor market as
part of Phase 1a. Although this is clearly a popular destination for Kirkby
shoppers[2.1.4], attracting some 2,340 additional visitors to the town
centre on Tuesday/Friday and Saturday, it is even further from the Tesco
entrance than the corner of St Chad’s and there would be little visual
linkage with the development south of Cherryfield Drive. As a result I doubt
that the refurbished market would act as a sufficiently weighty anchor to
attract a significant number of shoppers to cross from the new shops to the
existing town centre, and if they did, there is nothing to suggest they would
enter St Chad’s Parade[8.3.10f].
17.3.93 The application includes outline proposals for other units in the existing
town centre. However, in Phase 1a, neither the new leisure facility west of
County Road nor the new food and drink units adjacent the bus station are
likely to encourage trips into St Chad’s. No other new buildings are
proposed until phase 3a with the construction of the retail units on the
library site, at the entrance to Newtown Gardens, and the hotel and retail
units to the west of the town centre in Phase 3b. These sites are at the
edges of the old town centre, and there is no reason for visitors to them to
venture further into the old town centre. The bulk of the new retail
floorspace north of Cherryfield Drive is proposed as Phase 4, and some
existing retail units would be demolished to provide pedestrian access
through from Newtown Gardens. There would also be a larger area of car
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parking provided next to County Road. The successful implementation of
Phase 4 may attract more shoppers to the north of Cherryfield Drive and
encourage linked trips, but there is no major anchor store proposed which
could provide a counterbalance to the attractions of the Tesco and
associated new shopping to the south. Furthermore, there is no
commitment from the applicant to deliver Phase 4, which is a matter to
which I return.
17.3.94 In conclusion, and for the reasons set out above and under matter f, I
consider that the potential for linked trips between the old and new shops
which would draw new shoppers into the old town centre and contribute to
its regeneration is likely to be low.
17.4

c. Whether the application would deliver a sustainable form of
development, as outlined in PPS1: Delivering Sustainable
Development, and respect the need for appropriate standards of
design in relation to the individual elements of the scheme, and the
spatial relationship between the different components of the
development;

17.4.1

PPS1 sets out the Government’s aims for sustainable development in para
4. Para 5 then identifies the role of planning which is not just about the use
of land, but about contributing to sustainable economic development,
protecting and enhancing the environment, securing good and inclusive
design and the efficient use of resources, and ensuring that development
supports existing communities with good access to jobs and key services for
all members of the community.

17.4.2

It is also stated in PPS1 that national policies and regional and local
development plans provide the framework for planning for sustainable
development and for that development to be managed effectively. In this
case the RSS was prepared post PPS1 and therefore fully reflects advice in
PPS1 in setting out the spatial planning policies for the region[6.4.6]. RSS
has established the priorities for development and the hierarchy for retail
centres. I have considered the development proposal against the policies
within the RSS and found conflict. The RSS policies have been adopted to
deliver the underlying spatial objectives which form the Government
strategy for the region as a whole. There would need to be very good
reasons to permit a development which is not in accord with that strategy.

17.4.3

There is no dispute that Kirkby is a town with a high level of deprivation,
and that level of deprivation is higher than in other towns which objectors
have argued would be harmed by the Kirkby proposals[6.1.5]. However,
the socio-economic conditions for Kirkby were known at the time that the
RSS was prepared and I have no reason to consider that they were ignored.
In spite of this knowledge there is no provision in RSS for a suburban town
to leapfrog the towns identified as having a priority for development in
RDF1 and as listed in para 5.5; or to capture a significant retail
development which brings it to the same level in the retail hierarchy as
those towns identified in W5 “to ensure a sustainable distribution of high
quality retail facilities”. The provision made in the RSS is for the suburban
centres to have development of an appropriate scale where the centre is
identified in an LDD(RSS para 5.4). I have found the application proposals
do not meet this important requirement. They are not of an appropriate
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scale for a suburban centre. I therefore do not agree with the applicant and
the Council that there is a “broad compliance” with the RSS and thus the
spatial objectives of PPS1 in the “macro context”[5.5.48].
17.4.4

Of the four aims identified in para 4 of PPS1, there is no doubt that the
scheme would bring jobs to Kirkby, and that a proportion of those jobs
would be targeted at local people who are jobless. However, I have
identified the potential for loss of investor confidence in St Helens and
Skelmersdale which would either prevent or delay the implementation of
schemes which would provide jobs in these other towns. There would also
be a loss of trade in the regional centre[10.40-45] which whilst not likely to
be fatal to its vitality and viability, could undermine the strategy to achieve
significant enhancement to its retail function and re-establish Liverpool as a
regional and national centre[10.7]. Liverpool is the “primary economic
driver” of the Liverpool City Region where development should be focused
to develop its role as the “primary retail centre” (RSS Policy LCR2). The
dispersal of substantial retail investment beyond the strategy identified
within RSS would be in conflict with this key policy of RSS.

17.4.5

Whilst the EP assessment of employment took into account displacement of
jobs elsewhere, it did not take account of any loss of investor
confidence[8.3.8]. As a result there is the risk that the provision of jobs in
Kirkby would be made at a cost to the potential for other centres to achieve
development which accords with development plan strategy. In these
circumstances I consider that the application scheme would fail to provide
sustainable economic development which “recognises the needs of
everyone” and maintains a “high and stable level of economic growth and
employment”.

17.4.6

In terms of the prudent use of natural resources, I have found the
proposals to be in conflict with the sequential test in that a significant
amount of green field land would be developed before there is any
redevelopment of brownfield land within the town centre. Furthermore,
that part of the proposal which provides for the redevelopment of land
within the town centre forms the most speculative part of the scheme and is
not guaranteed. As a result I conclude that the scheme does not promote
the prudent use of natural resources. I now turn to the aim of protecting
the environment, and consider the need for an appropriate standard of
design.
The Stadium

17.4.7

In relation to the design of the stadium, CABE was concerned that the
proposed ‘Design and Build’ method of procurement would lead to a
diminution of quality[5.6.41]. However, whilst the design of the stadium
would not be innovative, it would not be bland in appearance. The masts
rising above the stands, the articulation of the massing around the corners
and under the upper parts of the seating tiers, and the variations in colour
and materials would provide interest to the elevations. These attributes
would break up the bulk of the structure and draw attention to its football
entertainment purpose. It is a well used procedure for a building of this
scale to be procured through “Design and Build”[5.6.41] and the local
planning authority would be able to ensure that the finished result met the
necessary standard in terms of design and materials.
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17.4.8

The main visual impact of the proposal would arise from the stadium, as its
sheer physical presence would dominate much of the town of Kirkby[2.2.79]. It would be seen from many other parts of the town and from nearby
roads and motorways as well as houses, particularly those to the west and
south. There are few buildings of similar height in the town and these are
separate from the town centre and are not of comparable bulk[5.6.47]. The
impact on the skyline of this building alone would change the perception of
Kirkby as a low rise suburban centre of mainly domestic character. Whilst I
consider that the stadium would not be unattractive in these longer views, I
consider that it would be incompatible with the scale of the surrounding
townscape.

17.4.9

Seen from closer to, sited alongside the northern part of the Valley Road
and completely supplanting the Valley Hills[2.2.8], the impact of the
stadium and its associated coach park would be very substantial. From
Valley Road its apparent bulk and height would be increased by the
necessary high retaining wall beneath part of the podium that would
descend to the edge of the Kirkby brook. Although it is intended that this
would be softened with planting,[5.6.50-51] that would do little to
moderate the towering effect the building would have over the road.
Further trees and planting in the limited space along the re-aligned brook
would help to relieve its bulk to some extent but the character of the final
approach to the centre of Kirkby would change significantly. Local residents
place a high value on the recreational and amenity value of the Valley Hills,
with which I have some sympathy[12.4.4;12.4.8;15.3]. These would be
entirely lost as a result of the development even though a green corridor of
varying width would remain along the main approach to the town.

17.4.10 The stadium building would require a substantial area of land around it to
ensure the public safety and efficient movement of a large number of
football supporters[2.2.7; 5.6.49]. I do not disagree with the applicant’s
analysis of CABE’s criticisms of the stadium design in this respect[5.6.43].
Furthermore I consider that the chosen location is the best that the site has
to offer in urban design terms 666 . Furthermore it is clear that there would
be uses associated with the stadium on non-match days which would
provide for some activity in this corner of the application site[5.6.45].
17.4.11 The main cause of visual conflict between the stadium and its surroundings
would be in relation to the dwellings on the Grange estate. These are of a
quite different contrasting rectangular plan form, purpose and scale. The
contrast would be striking as the levels of the residential gardens would be
much lower[2.2.9]. The incongruous relationship between the buildings
would be open to view and particularly noticeable at the ‘pinch point’ south
east of the stadium through which the new access road, and therefore many
people, would pass. Grange residents have provided their own computer
generated images 667 based on the application drawings. Whilst these omit
fine detail, they illustrate these difficulties[5.10.25, 14.4.1].
17.4.12 There are many urban locations, in particular Everton’s current home
ground at Goodison, where a stadium lies in close proximity to dwellings for
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CD 1.1.5 Sect 5 pp 48-51
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historical reasons. However a distinction may be drawn between a situation
where a football ground has grown gradually over many years in a
residential area, and where a new opportunity presents itself. On my visit
to the new stadium at Warrington I noted its mainly commercial
surroundings, with substantial warehousing as well as retail buildings. The
Manchester City stadium also sits well away from residential areas in a site
which accommodates other sporting uses. In this case a low rise suburban
location interspersed with generous areas of green space would be changed
to one where towering and bulky buildings have replaced the green space
and sit somewhat incongruously within the low rise housing areas. In my
view the location of the Kirkby stadium in such proximity to low rise
suburban residential estates is not compatible in townscape terms.
17.4.13 ‘Everton Walk’ would be one of the main routes used by football fans to and
from the stadium. The route is constrained by the boundary of the
Technical College on one side and the decked car park on the other.
Although the access would be of reasonable width, it would be straight and
visually uninteresting. Those passing along it to the stadium would have
the stadium as an objective and their numbers would be controlled by the
timing of buses and trains. In contrast, when exiting the stadium, fans are
likely to emerge in much greater numbers. On reaching the busy
Cherryfield Drive, the Walk would narrow significantly at a right-angled turn
to the west, at the same point at which vehicles emerge from the decked
car park, which is likely to lead to vehicle/pedestrian conflict. However, a
condition (50) is proposed to secure details of the arrangements to be made
for the access to the car park which should also provide facilities to assist
pedestrian crossing movements.
17.4.14 Although the Stadium Management Plan would deal with the controlled
dispersal of crowds, a stadium, by its very nature, needs to be easy to get
to and move away from with convenience, safety and comfort. I concur
with CABE’s view that the approaches to a stadium of such size and
significance in the townscape need to be clear, obvious and preferably
inspiring. “Everton Walk” does not connect easily into existing movement
patterns and does not integrate well with the bus station for the large
number of people that might be expected. Moreover, it is not overlooked
and by virtue of its sterile surroundings, is unlikely to be regarded as a safe
and attractive environment. [5.6.43-44]
Retail development
17.4.15 The proposals for retail and other development within the existing town
centre are in outline and I raise no issue as to the appropriateness of the
design for these units as expressed in the Revised Design and Access
Statement 668 . It is the development south of Cherryfield Drive which is
controversial in design terms.
17.4.16 The Tesco store would be the second largest of the new buildings. Whilst
much lower in height than the stadium, it would be of a very substantial
floor area on rising ground behind the Grange estate. Whilst the applicant
describes the design of the retail blocks as “clean modern units”[5.6.52] the
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Tesco store would be of a strong horizontal form with a prominent
projecting sign which would result in a box like appearance. Its bulk would
be visible from Bewley Drive, from parts of Cherryfield Drive and from
further to the south and east. The remaining retail blocks to be constructed
south of Cherryfield Drive would be of similar box like appearance to the
Tesco store. The retail buildings south of Cherryfield Drive would be built
around and face onto a large surface car park, which subject to the
implementation of the link across Cherryfield Drive, would have a wide
pedestrian exit at its northern end, across Cherryfield Drive to Newtown
Gardens and the existing town centre.
17.4.17 The visual impact of the new retail blocks would be significant, but
generally subordinate to that of the stadium. They would be less visible
from distant views and when viewed from within the new retail development
they would provide a more proportionate setting and context to the physical
impact of the stadium. However, in view of the inward facing layout of the
retail units, they would not help integrate the stadium with the residential
areas to the west and the south[5.6.47].
17.4.18 Whilst the commercial desirability of the extensive car parking at the centre
of the scheme[2.2.12] and its compatibility with the advice in PPG13 are
understood,[5.6.20; 6.4.141] the car park would provide the main area of
public realm within the new development south of Cherryfield Drive.
Although there would be some landscaping, with rows of trees along the
access road across the site to the south, and some subsidiary planting at
the edges[5.6.23], I consider that there would be little relief from the
impression of a blanket of parked cars. The central car parking would be of
little townscape value, and the new development south of Cherryfield Drive
would be quite different to the ‘grain’ of the original town centre, which is
characterised by pedestrianised areas with car parks behind the retail units
which are of a smaller scale.
17.4.19 The stadium would be a strong focal point at the end of many of the routes
across the development, but this positive aspect would be subsumed by the
unremarkable functional architecture of the surrounding retail buildings and
the deadening effect of the car park. Together, these aspects lend credence
to the objectors and to the representations of CABE 669 who consider that
this part of the scheme would bear a strong resemblance to many other
out-of-town shopping centres that lack any sense of local
distinctiveness[8.4.4; 9.1.90].
17.4.20 Government advice 670 is that the visual impact of car parks should be
minimised. CABE draws attention to the possibility of using several
carefully located multi-storey car parks to avoid the need for large surface
areas of parking 671 . The applicant justifies the layout of the car park as an
essential feature if the commercial preferences of potential retailers are to
be satisfied, bearing in mind the need to encourage them to invest in Kirkby
in the first place[5.6.20]. I accept that the combination of a substantial
Tesco together with the optimum retailer format of surface level car parking
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at the front of the store may be necessary to make a scheme of this size
viable in a suburban location such as Kirkby. However, for the reasons I
have given in relation to SoS matters bi and ii I am not convinced that a
retail scheme of this size is needed in Kirkby, or that a smaller scheme
integrated within the town centre or well connected as an extension to the
primary shopping area could not be delivered in order to meet the need that
does exist. Therefore no convincing reasons have been provided to show
why a visibly prominent central surface car park must be an inevitable
feature of a successful development in Kirkby. The applicant agreed that a
condition would be acceptable to require a review of the level of parking
spaces once the proposals have been built, let and are successful[5.6.18];
but there is no guarantee that the dense, highly visible car parking would
be reduced.
17.4.21 I give little weight to the applicant’s argument that CABE did not sufficiently
take into account the long term nature of the development and that the
masterplan is only the first phase of a vision for Kirkby [5.6.28]. It is clear
from the consultation response that CABE was in no doubt about the scale
of economic regeneration required and the opportunity the development
offers[5.6.16]. The scheme gives priority to extensive surface car parking
at the cost of a poor urban environment at what would become the new
centre of Kirkby. It would essentially be a poorly connected inward looking
retail scheme in an edge of centre location with no effective integration to
the existing primary shopping area of Kirkby. Although the car park would
provide flexibility in that the northern part of it could be developed in
response to future demand, it is difficult to see how this could be done
without further compromising the links between the new development and
the existing town centre and appearing in some ways as an afterthought.
[5.6.17-18, 5.6.27]
Other parts of the proposal
17.4.22 The improvements proposed for the bus station and Cherryfield Drive itself;
the introduction of new public buildings and retail together with
landscaping; new street furniture and public art, would be a welcome
change at the heart of the new extended central area[5.6.7-8]. The
demolition of the redundant public baths and the old Asda store and their
replacement with a hotel and retail premises facing outwards would also
significantly change perception of the old town centre from the north and
west. However, the replacement buildings are proposed only in outline and
their implementation is not secured[5.6.11-12; 8.3.10c)]. That will depend
very much on the overall success of the scheme.
Conclusions on design
17.4.23 ‘By Design’ advises that where there are no significant local traditions, the
challenge to create a distinctive place will be greater. In design terms, the
bulk of the new development would be provided on a largely green field site
where there is an opportunity to transform and enhance, the more so
because so much of Kirkby currently lacks distinctive buildings or an
inspiring public realm. Given this low base, I acknowledge that even a
mediocre scheme would have the potential to lift the quality of the central
part of the town significantly. There are potentially attractive elements in
the proposals, particularly in terms of the potential of the stadium to
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provide a strong focus, and the planned enhancements to Cherryfield Drive
and the existing town centre. But any perception of quality would be
diluted in respect of the development south of Cherryfield Drive; and much
of the work to the existing town centre is not guaranteed. I consider that
the opportunity to create a place that is valued and pleasing to the eye has
been lost in this respect.
17.4.24 The applicant points to the lack of any alternative proposal which achieves
the brief given to the scheme designers[5.6.10], but it is for the proponents
of the scheme to determine how their proposal should be designed, and in
this case there was no alternative approach considered by them[8.1.2].
17.4.25 CABE criticised the retail development as lacking “flexibility or credibility as
the basis for a distinctive new town centre in Kirkby” and for not providing
“the critical mass to support a mixed and thriving town centre”. Whilst
some of the suggestions made by CABE, in particular in relation to the
location of development around the stadium, may not be practicable, I
agree with their view that this scheme is a “lost opportunity” and fails to
meet the criteria in terms of design quality set out in PPS1.
17.5

d. Whether the application promotes sustainable transport choices
and reduces the need to travel by private transport as identified in
PPG 13: Transport

17.5.1

There is no objection to the application scheme from any of the authorities
charged with considering transportation proposals[5.7.1], so the available
transport infrastructure is adequate to service the proposal. I recognise
that Kirkby as a suburban town is well served by public transport, and
clearly any improvements to the bus station would be of benefit to the
services provided. However, having regard to the design of the new retail
development south of Cherryfield Drive with its surface level car parking
and the proximity of the site to the motorway junction, I consider that
shoppers visiting from outside Kirkby would be more likely to use their cars.

17.5.2

In relation to the retail offer, the existing residents of Kirkby (with or
without a car) who currently travel to other destinations away from the
town for both convenience and comparison shopping would benefit from the
scheme and their need to travel would be reduced. However, it is
estimated in relation to the proposed supermarket that only 30% of the
trade would come from Kirkby (zone 1) 672 . Over 55% would be derived
from other areas – 10% from zone 2 which includes Knowsley and Prescot;
35% from zone 4 with Croxteth, West Derby and Huyton; and 12.5% from
zone 6 with Aintree, Litherland, Crosby and Bootle.

17.5.3

The applicant estimates that 16.5% of the modal share for those travelling
to the site for non-stadium purposes would use public transport 673 . I
acknowledge that there are relatively frequent buses from most of these
areas, although pick up points are likely to be concentrated in the town
centres. I am also in no doubt however that, taking account of the quality
and capacity of the road network in these outer suburban locations, there
would be little to dissuade existing car users from travelling rather further
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than they may do at present in order to reach a large new retail area. The
additional distances covered would be counter-balanced by the enhanced
proximity enjoyed by Kirkby residents, and I recognise that, over time, bus
operators would extend their operations to take advantage of changes in
demand. However, the new store would draw from a large catchment area
which is well served by a good road network. With such a provision of
convenient surface level car parking, I consider the applicant’s view that the
effect on the aggregate distances travelled by private car for convenience
shopping would be neutral in comparison with the existing circumstances, to
be optimistic 674 .
17.5.4

The applicant records that the calculation of aggregate travel distances in a
conurbation the size of Liverpool is a particularly difficult exercise[5.7.2]. I
agree with this description – particularly in relation to comparison shopping,
where, as its description implies, individual preferences and requirements
are subject to frequent and substantial variations. Nevertheless, the
applicant’s estimate of trade draw for comparison retailing is similar with
55% coming from the same 3 zones (2, 4 and 6) and 25% from zone 1.
The household survey conducted in November 2006 675 records the
attraction of Liverpool city centre for non-food purchasing trips – comprising
28.5% of trips from zone 1; 13.7% from zone 2; 71% from zone 4; and
46.1% from zone 6. The same survey implies that most of these journeys
would have been made by public transport – 71.3% from zone 1; 73.6%
from zone 2; 64.9% from zone 4; and 63.1 from zone 6 676 .

17.5.5

Notwithstanding the potential attraction of many new comparison goods
shops in Kirkby, it is unlikely to rival those afforded by the city centre – a
destination which is notably well served by public transport. However,
bearing in mind that the new scheme is expected to draw some £4953m[17.3.62] of trade from the city centre, there will inevitably be some
diversion of trips to the new retail development. In comparison with the
radial bus and railway links to the city centre, Kirkby is not so well served.
Where there are no direct routes to the town, there would be little purpose
in travelling from other zones into the city centre by public transport, and
then back out to Kirkby and the new development. I believe the more likely
outcome would be that those comparison shoppers drawn to Kirkby would
take advantage of the road and proposed parking arrangements and travel
by car 677 .

17.5.6

Although the applicant has sought to clarify the assessment of the effect of
the scheme on aggregate distances travelled 678 , there was a conflict of
evidence 679 at the inquiry. I agree with the view submitted on behalf of
Liverpool City Council that the applicant’s assessment 680 includes confusions
between populations and households and expenditure estimates[8.4.5]. I
see little justification for deriving the population-based trip estimate in
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column 6 from the expenditure-based estimate in column 5 681 , and I fear
this undermines the validity of the overall assessment. Similarly, there is
an assumption that all trips to existing centres are made by car 682 , even
though the proportion and distribution of trips by public transport to the city
centre is evident from the household survey 683 [8.4.6].
17.5.7

I am therefore doubtful as to the accuracy of the applicant’s prediction of
aggregate travel distances. Indeed, I note the applicant also refers 684 to
the need for caution in the interpretation of the calculations, and this does
not instil confidence[5.7.2]. The accuracy of the predicted saving of CO2
emissions is clearly dependent on minimising doubt in respect of these
assessments. In my view the methodology adopted is insufficiently
sophisticated to ensure that the aggregate modest saving identified 685 is
accurate.

17.5.8

There is no reliable quantitative assessment of the extent to which the
comparison retail element of the proposal would reduce the need to travel
by private car, and it is quite unlikely that such an assessment could be
accurately made. However, having regard to the catchment area from
which trade is expected to be drawn, there is a very good road system
which links populations within zones 2, 4 and 6 to Kirkby so I have little
doubt that the new development would attract a high level of car borne
trade[9.1.91]. Some of these trips will inevitably replace trips which would
otherwise have been made to Liverpool, and having regard to the high level
of public transport use for comparison shopping trips to Liverpool[8.4.6], it
seems to me that the increased propensity to travel to Kirkby to shop is
likely to encourage use of the private car rather than the use of public
transport. Thus I am unable to conclude that a retail development of the
scale proposed in Kirkby would promote sustainable transport choices in the
way that for example such a retail development in Liverpool would do.
Parking

17.5.9

681
682
683
684
685
686

In making an assessment of the parking space generated by the scheme 686
the applicant has taken account of the advice included in PPG13 and in the
RSS. The maximum PPG13 standards have been applied to the floor areas
of the various proposed uses, and the provision made is within the upper
limit of 3657 spaces[2.2.12-.13]. PPG13 recognises the link between the
provision of car parking and the need to enable retail and leisure uses to
flourish(para 51). It also states that it should not be assumed that where a
proposal accords with the relevant maximum parking standard that it is
automatically acceptable in terms of achieving the objectives of the
guidance(para 55). Thus although the number of parking spaces complies
with PPG13 standards, it cannot be assumed that the level of provision in
this case would act as a constraint to car borne shoppers and encourage
them to transfer to public transport. Furthermore, the calculation of car
parking provision is made on the presumption that the whole scheme would

TEV/INQ/44
Paragraph 7.20, TEV/P/4
TEV/A/2, question 46
Page 3, TEV/INQ/44
Columns 7-13 in TEV/INQ/44 is 167,376kms
Appendix A6 of TEV/A/4
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be completed. Notwithstanding the applicant’s intentions, there is a
possibility that later phases of the scheme may not be implemented.
Therefore there remains a possibility that an excessive number of spaces (in
terms of PPG13) could be provided. The applicant is willing to be subject to
a condition requiring a review of the numbers of car parking spaces 687 and
this would provide some mitigation in such a situation. However, it is
unlikely that any reduction in the number of parking spaces in such a
situation would provide the constraint needed to persuade shoppers to
switch from private to public transport.
Stadium travel
17.5.10 As far as the proposed stadium is concerned, the TA records a 9.5%
increase in travel distances in comparison with Goodison Park 688 . In
contrast with the assessment in respect of the planned retail development,
the mode split is taken into account in the CO2 calculation 689 . On the basis
of the mode split to which the scheme aspires[5.7.15], the predicted
emissions would decrease from 0.60 Kgs per seat at Goodison Park to 0.53
Kgs per seat at Kirkby – a 12% reduction in CO2 emissions per seat.
17.5.11 One of the most important aspects of the proposed development would be
its consequence in relation to travel to the stadium. The table below shows
the existing mode split derived from a survey of home supporters at the
Everton v Birmingham match at Goodison Park on Saturday, 3 November
2007 690 , and the planned modal share for the proposed stadium 691 .

Mode

688
689
690
691
692

Kirkby –
planned split
(%age)

Numbers of
spectators at
Kirkby

Car

72.4

55

26,100

Taxi

5.3

3

1,430

Bus

5.4

18

8,550

Coach

2.8

12

5,700

Train

8.6 692

9

4,280

Walk

4.6

2.5

1,190

Cycle

0.3

0.5

250

*

687

Goodison
Park –
survey split
(%age)*

Figures may not add to 100 due to rounding

Paragraph 7.5 of TEV/INQ/29
Paragraph 11.30, CD 1.5.11
Paragraph 7.22, TEV/P/4 and Appendix 15, TEV/A.4
See Table 2.1 CD 1.5.11
See Table 6.1 CD 1.5.11, and the definition of the modal share target in the S106 Agreement.
Comprises 5.8% by train and 2.8% by soccer-bus from the station
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17.5.12 The planned mode split is both a prediction and a target, and it anticipates
a significant shift away from the private car to buses and coaches. Fans
arriving from Park and Ride sites would be counted as car travellers, and
they would not therefore contribute to the bus modal share. It is predicted
that car borne spectators would travel in about 9000 cars. There would be
1000 spaces available at the site. It is anticipated that Park & Walk sites
would accommodate 4,700 vehicles, while more distant Park & Ride sites
would account for 3,300 vehicles. The sites have not yet been identified,
and although school sites have been used for a similar purpose in the past,
the Council in its role as LEA has indicated it is unwilling to participate.
Nevertheless, the applicant has identified the Knowsley Industrial Park as a
good potential source of such parking sites – both on-street and within
existing car parks which would be otherwise unused. The industrial estate
occupies a large area to the east of the residential part of Kirkby.
17.5.13 I have considered the potential attraction of the industrial estate as a
location for Park & Walk sites as illustrated in Volume 3 of the TA
Addendum 693 . Paragraph 75 of PPG13 refers to the potential for walking to
replace short car trips, particularly for distances of under 2 kms. Most of
the area identified in the TA is rather further than this from the proposed
stadium, but land to the south-east of Moorgate Road (A5208) and off Lees
Road and Arbour Lane would be within the relevant distance. Although
there may be some potential for parking on existing roads, and a number of
the industrial units have car parks which may not be in use at match times,
I note that the use of 4 of the 5 possible specific locations cited in Figure
9.1 are allocated in the UDP as employment sites under Policy EC2 694 .
Apart from the possible preferences of the owners and occupiers, in respect
of which no information is available, I am therefore less sanguine than the
applicant about the potential attraction of the area for the purpose
suggested 695 .
17.5.14 A critical part of the same strategy is the identification and designation of a
controlled parking zone (CPZ) covering most, if not all, of Kirkby[5.7.2]. A
matchday CPZ has been established in the Goodison Park and Anfield area
of Liverpool with the specific purpose of deterring spectators from parking
or even driving into the residential streets which surround the stadiums. It
is indicated that an equivalent zone should be established in Kirkby 696 , and
there is agreement to extend the CPZ into the adjoining area of Sefton 697 .
Similarly, waiting restrictions of 90 minutes could be imposed on various
town centre car parks on match days 698 . In conjunction with ensuring the
availability and attraction of trains, buses and coaches, the restriction
imposed by the CPZ and the other waiting limits would be essential to the
achievement of the stadium travel strategy 699 .
17.5.15 Such an arrangement would follow the advice included in paragraph 51 of
PPG13. However, the applicant acknowledges that it is not certain a CPZ
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Figure 9.1, CD 1.5.11
Page 56, CD 3.1
I have taken account in this context of the 2.4 kms distance specified in the S106 Agreement.
See Appendix 8, TEV/A/4
KMBC/INQ/34
Paragraph 9.1, TEV/INQ/29
See paragraph 7.6 of SUP/KMBC/P/4
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will be designated, and draws attention to residential amenity and road
safety issues[5.7.33]. The council recognises 700 that designation follows a
separate legal process involving wide public consultation, but any failure to
designate a CPZ in order to deter fans from driving to Kirkby on match days
would undermine a fundamental principle of the Stadium (Match Day)
Travel Plan. On the other hand, provided the designation of the zone is
successful and its provisions are properly enforced, I agree with EFC that
home spectators would quickly learn where parking spaces were and were
not available[5.7.53].
17.5.16 The possible failure of the Stadium (Match Day) Travel Plan in relation to
the target modal share is recognised in the S106 Agreement. Under
paragraph 1.5.2 of Part 2 of Schedule 1, if
(a) the Travel Plan has not been implemented; and
(b) the modal share target has not been achieved, (my emphasis)
the stadium capacity shall be subsequently reduced in accordance with
Schedule 9. This provides for an incremental reduction of the maximum
capacity of 50,401 to 40,000.
17.5.17 There are thus two preconditions necessary in order to avoid such a penalty
– the non-implementation of the travel plan and the failure to achieve the
modal share target. A failure to achieve the target modal share alone would
be insufficient in itself to trigger the penalty. Although the Stadium (Match
Day) Travel Plan remains to be prepared, Schedule 10 of the Agreement
records a range of measures which it would include. The implementation of
the CPZ is not included as one of the measures in the Travel Plan, and
therefore the failure to implement a CPZ would not be one of the
preconditions to the reduction in capacity of the stadium.
17.5.18 The wording of the Agreement thus acknowledges that, even when the
Travel Plan is implemented in full, it may not be successful in achieving the
projected modal share (for example as a result of the failure to implement
the CPZ). To my mind, the omission of any penalty which is consequential
on the failure to achieve the mode split compromises the commercial
imperative and hence the potential efficacy of the strategy.
Rail
17.5.19 Kirkby station lies at the north-west end of Kirkby Row about 1km from the
town centre. The line to Liverpool Central is operated by Merseytravel
providing a reasonably frequent service 701 . There is a less frequent service
in the opposite direction to Wigan and Manchester Victoria. Kirkby is a
terminus in both directions and there are no through trains.
17.5.20 Between Liverpool Central and Kirkby the line passes through the inner
suburbs of the city, including stations at Sandhills, Kirkdale, Rice Lane, and
Fazakerley. The route thus passes through a number of those parts of
north Liverpool which include a substantial proportion of Everton’s season
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ticket holders 702 . Travel to the stadium by train is therefore potentially an
attractive option. However, beyond Fazakerley the line is single track and
its capacity is therefore limited. Even with alterations to Kirkby station to
facilitate longer trains, the parties agree that there is a limit of about 4,000
spectators 703 who would be able to use this mode.
17.5.21 The Travel Plan sets out the arrangements to be made to provide the
capacity on match days. There was no significant dispute that the plan
would work for fans travelling to the match, but a question was raised with
regard to the return journey. The Plan provides for services to start two
hours after the advertised match start time. However, there are times
when the start is delayed, and the match can go into extra time such that
fans would not be ready to catch the services back to Liverpool at the times
provided[13.10]. Objectors were concerned that fans could be stranded in
Kirkby if they were unable to get to the trains at the planned time, and this
was not addressed by the applicant. Such an experience could seriously
reduce the attraction of using the train services[13.10].
17.5.22 The S106 Agreement provides 704 for a scheme for the significant
improvement of the station – especially in relation to its capacity to
successfully accommodate those who would be able to travel by train.
Alterations would also need to be made to the station car park to ensure
that it could be successfully used in crowd control terms. Although I saw on
my visit that both the line and the platform are in a cutting, I have no
reason to suppose that the alterations could not be successfully achieved.
The utility of the station would therefore be improved by the
implementation of the scheme, but the numbers and proportion of
spectators travelling by train would be effectively capped. Furthermore,
with the capacity and timing of services so tightly constrained there is
potential for the arrangements to break down, which could act as a
deterrent to the choice by fans of travelling by train.
Coach and bus
17.5.23 The most notable planned increased travel modes are buses and coaches.
There are already a number 705 of Everton Supporters Club coaches which
travel to matches at Goodison Park from a wide variety of locations. It is
intended that this means of travel would be significantly enlarged, especially
from towns where there are in excess of 100 Everton season ticket holders
in the north-west and in north-east Wales. Some 5,700 spectators are
expected to travel in the coaches that would use the coach park proposed
adjacent to the stadium[5.7.26]. The arrival and departure of coaches
would clearly need to be efficiently managed, and the successful
implementation of this part of the travel plan would result in the delivery of
a substantially increased proportion of the spectators.
17.5.24 The purpose of the proposed Westvale Bus Park would be three-fold – as a
drop off and pick up point for Park & Ride shuttle buses; for new matchday
bus services from Liverpool, Sefton and Knowsley; and for a small number
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of coaches 706 . For fans attending the match the advantage of this mode
over travel by private car would be similar to that for coach travel. The bus
park would be close to the stadium, and, subject to some waiting,
spectators would not have to walk any significant distances. However,
achievement of the planned modal share would be dependent on the
opportunity being taken by the local operators to provide additional
services, and on their capacity to supply sufficient buses and drivers for
matchdays. Some assurances have been given 707 [5.7.25], but in my view
these provide no certainty that the number of vehicles required could be
provided, especially for a weekday match during the evening peak hours
when operators could be expected to have their fleets fully stretched. If it
is necessary for buses and coaches to be drawn in from all over the region
in order to achieve the numbers, the additional mileage for these vehicles
could undermine the savings on CO2 emissions[13.11].
17.5.25 Paragraph 4 of PPG13 lists the objectives of the guidance. Amongst other
matters, they include promoting the accessibility of leisure facilities by
public transport, and reducing the need to travel, especially by car.
Paragraph 6 refers to the need to focus the major generators of travel near
to major public transport interchanges, and to use parking policies to
promote sustainable transport choices which reduce reliance on the car.
More specifically, paragraphs 87 to 91 record the importance which the
Government attaches to travel plans, especially in association with major
developments in excess of the thresholds included in Annex D.
17.5.26 This scheme is considerably larger than the threshold of 1500 seats
specified in Annex D. Having regard to the limitations on train services,
Kirkby does not in my view qualify as a major public transport interchange
as is the case with the current location of EFC in Liverpool. As a
consequence a reduction in the use of the private car could only be
achieved through the introduction of a number of new bus and coach
services to replace car travel. Clearly this is less sustainable than the use
of existing public transport services as would be possible at a major public
transport interchange 708 . In relation to coach and bus usage, the
applicant’s proposals and the achievement of the bus modal share of 18%
[5.7.24] would depend upon first the provision and then the efficient
turnaround of a large number of coaches and bus services. I have no
evidence to indicate that it could not be delivered, but the arrangements
appear far from robust[12.5.9; 13.10; 15.6.1]. With regard to rail travel,
even with the improvements to the station, there is a relatively low
proportion of spectators who could use the train service.
17.5.27 The most significant proportion of spectators would be those travelling by
car. Provided that the designation of a CPZ is successful, the Park & Ride
and Park & Walk sites would be a vital part of both the strategy and the
commercial imperative of the stadium. A number of potential Park & Ride
sites have been provisionally identified 709 , but, as with the suggested Park &
Walk sites referred to above, many of these are on land allocated for
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employment use and there is no evidence of their availability. In view of
the importance of the travel plan, I am concerned that such limited
progress has been made in respect of the identification of the Park and Walk
and Park and Ride sites. As a result, although an appropriate strategy is
indicated, I am concerned that critical components of the approach are
inadequately robust to secure its implementation.
17.5.28 Clearly the achievement of the modal share target depends on the
designation of a CPZ. If for any reason the council decided not to introduce
a CPZ, the travel plan could be amended but its objectives in relation to the
target modal plit would be fatally undermined. This is because a CPZ is not
a requirement of Schedule 10 of the S106 Agreement and consequently the
penalty derived from paragraph 1.5.2 of Part 2 of Schedule 1 could not be
deployed. The necessary pressure to achieve the target modal split would
as a result be lost. In these circumstances, there is room for significant
doubt about the efficacy of the mechanisms which would be necessary to
secure an improved modal split for travel to the stadium.
Highway improvements
17.5.29 The project includes a number of major road improvements – principally to
provide new means of access or to increase capacities at junctions. These
comprise: a southern access off Bewley Drive including a new roundabout
serving the central car park, stadium coach park, and service yards; an
eastern access off Cherryfield Drive with new traffic signals; a northern
access off Cherryfield Drive with a new mini roundabout; a stadium access
off the south-bound carriageway of Valley Road; residential accesses off
Cherryfield Drive and Bewley Drive; traffic signals and the redesigning of
the Valley Road/Bewley Drive junction; the signalisation and addition of
lanes at junctions 4 and 6 on the M57 motorway; and the Westvale bus
park off Valley Road and Whitefield Drive 710 . Most of these works would fall
within the area of the application site, but for those which do not, the
Agreement makes provision for a local highway improvement contribution.
The procurement of improved and advanced signage would be secured by
an intelligent transport contribution. I see no objection to the form or
content of the various component parts of the works to which I have
referred.
Conclusions on the contribution of the scheme to sustainable
transport
17.5.30 In respect of the retail development, the case is far from proven that the
scheme would have a neutral effect on the use of the car for shopping trips
within the application study area. Whilst Kirkby has good bus and rail
services for a town of its size, it is not a major transport hub from which
public transport routes radiate out as is the case from Liverpool city centre.
It is however well served by roads, and with the parking to be provided
within the site, the use of the car for shopping trips to the new development
would be highly attractive. The scheme depends on a large catchment for
its success, with shoppers drawn away from their nearest shopping centres
to go to Kirkby, thus increasing the lengths of their journeys. There would
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be some counterbalancing as Kirkby residents shop in the town rather than
travel to other centres, but since some 70% of trade to the new
development is expected to be derived from outside Zone 1, I consider it
unlikely that the overall effect would be to reduce the amount of travelling
by shoppers using private transport. Furthermore, where trips to Kirkby
replace those into Liverpool, the use of public transport to access the city
centre may well be replaced by the use of the car.
17.5.31 With regard to travel to the stadium, the applicant sets out a plan to reduce
the proportion of car trips to matches from the current pattern of trips to
Goodison Park. However, there are a number of weaknesses in the plan,
such as the tight constraints over rail travel, the dependency on large
numbers of buses and coaches to be provided during the peak hours on a
weekday evening, the absence of any identified Park and Walk and Park and
Ride sites, and the risk that the CPZ is not implemented. Whilst the
successful implementation of the travel plan together with the CPZ could
achieve the target modal split, there would be no penalty to reduce the
numbers attending matches if the CPZ is not implemented. Even if the
modal split was to be achieved, there would be a more reliable gain in CO2
reductions if use were being made of scheduled public transport rather than
specially chartered buses and coaches at the high level required to service
this proposal.
17.5.32 In relation to both the retail development and the stadium, there are
significant questions as to the suitability of Kirkby as a location to support
developments of this scale in a manner which promotes sustainable
transport choices and reduces the need to travel by private transport as
identified in PPG 13: Transport.
17.6

e. Whether the application has fully taken into consideration the
requirements of PPG17: Planning for Open Space, Sport and
Recreation, with particular regard to the loss of open space and
playing fields;

17.6.1

PPG17 advises that open space should not be built upon unless an
assessment has been undertaken which clearly shows that it is surplus to
requirements. The relevant strategic aim of the KRUDP is to protect and
where possible enhance the contribution made by open space to visual and
residential amenity, ecology, culture, communities, health, access and
strategic functions of space[5.9.1, 6.4.152, 6.4.154].

17.6.2

Open space in Kirkby has been audited by the Council 711 using the typology
suggested in national guidance. The residential parts of the Borough have
been split into areas known as “Substantial Residential Areas” (SRAs). The
audit shows that within SRA6 where the site is located, there is currently a
surplus of 14.39 ha in amenity green space (AGS). Within Kirkby generally,
there is a deficit of about 7.99 ha in outdoor sports green space (OSGS).
The 2 football pitches and running track (now disused) associated with All
Saints School amount to 7.81 ha of OSGS. Whilst there was a third pitch
over 10 years ago, following my site visit, I accept that that this has
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deteriorated to the point where it would be inappropriate for formal ball
games[16.1.1].
17.6.3

The provision of sports green space in Kirkby falls to be considered in the
context of the review of provision of educational resources that has been in
progress for some years quite separate from the matters before the
Inquiry[6.4.157]. This process has led to a planned reduction in the number
of Learning Centres from 3 to 2, involving the closure of All Saints School in
2009. The review includes provision of new OSGS at the new Ruffwood
School just north of the town centre and at Brookfield School (Kirkby Sports
College) which is a short distance away from the application site to the
south.
Sports green space

17.6.4

The now derelict former stadium site on the west side of Valley Road which
closed in 2007, is designated in the KRUDP as a development opportunity
site under Policy H4. Replacement facilities have been provided closer to
Kirkby town centre in the form of the new leisure centre on Cherryfield
Drive. In the application proposal the site would be used as a bus and
coach park in connection with the use of the football stadium. Although I
appreciate that many local residents miss the facilities that were on that
site, the loss of the recreational use of the site was considered through the
UDP and is not therefore a matter that is relevant to this application[11.31;
12.6.4; 15.14].

17.6.5

Of those recreational uses to be lost as a result of the application scheme,
the two artificial sports pitches associated with the new Kirkby leisure
centre would be relocated nearby as part of the proposal and the two
former school pitches would be replaced off site at Charlotte’s Pagsy and
Copthorne Walk which are in SRA1 and SRA4 respectively. These provisions
are secured through the S106 agreement 712 . No replacement is proposed
for the former running track at All Saints School, but given the disused and
overgrown state of the track, I consider that the Council’s strategy to
provide a new running track at Kirkby Sports College a short distance away
as part of a separate Council initiative to be appropriate[6.4.152-158].

17.6.6

Although the development would not remedy the existing deficit in OSGS,
there would be equivalent provision to prevent that deficit deteriorating
further. Two replacement pitches would be provided in what is currently
amenity green space (AGS) to OSGS in SRA1 and SRA4. Formal pitches
would be provided where there are currently none, which would satisfy a
need in this respect. After the change in typology, there would still remain
a surplus of AGS of more than 6 ha in each case.

17.6.7

Moreover, a new artificial pitch and other formal grass pitches at Kirkby
Sports College, together with new pitches at Ruffwood School, would be
available for use. The Council confirmed 713 that a scheme for community
access to these sites is a condition of both relevant planning permissions.
Such access by local groups and individuals is encouraged and subject to
certain criteria, prices to hire the pitches are reduced on a sliding scale by
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up to 100%. They would be easily accessible by local residents of SRA6 for
formal games. In addition, I have no doubt that to some extent the
introduction of the football stadium into the town and the activities of EFC
would encourage participation in football within the community, particularly
by young people. Overall I consider that the aims of Policy OS4, which
seeks provision of OSGS of at least equivalent quality, fitness for purpose
and accessibility, are satisfied.
Amenity green space
17.6.8

Urban green space may have special qualities, as set out in Policy OS2.
The policy indicates that new development will not be permitted if it would
significantly harm any special qualities of green space in terms of visual
amenity, residential amenity, wildlife value, recreational and health benefits
and other things. It should also avoid severing existing physical or visual
linkages between adjoining urban green spaces and should wherever
possible improve them. It seems to me that the Valley Hills AGS that
covers much of the site is of special visual quality; the hills can be seen
from 3 sides and form a strong visual link between adjacent green spaces.
They have recreational and health benefits that flow from that[12.4.4,
12.4.8, 12.9.8, 15.3, 15.10.4]. The development would remove a large
part of the landform of the Valley Hills and other green space, visible and
appreciated from many homes; and whilst there would be new planting, the
area available for it would mean that it would be palliative in nature.

17.6.9

The development of 11.37 ha of the 14.39 ha of AGS within SRA6 will leave
a surplus of 2.01 ha. The amount remaining may satisfy the empirical
requirements of SPD guidance and KRUDP policies in terms of provision in
SRA6, but the loss to built development of a wide area of open green space
clearly appreciated by local residents and which makes a significant
contribution to the open and tree planted character of the main approach to
Kirkby, would seriously diminish its value to the community[6.4.153].

17.6.10 The proposal to re-classify part of the Millbrook Park Millennium Green as
playing fields is to ensure no net loss of ‘school playing fields’ in accordance
with Government requirements 714 . There is now an alternative in the form
of upgrading works at another piece of land in the Council’s ownership at
Old Rough 715 . However, either proposal would lead to a net reduction in
AGS which is acknowledged by the Council 716 .[17.5.4]
17.6.11 I accept that Charlotte’s Pagsy and Copthorne Walk would be some distance
away for residents living around the application site who would have used
the All Saints pitches for informal games. However, 2.01 ha of surplus AGS
for informal use would remain within SRA6. More would be easily available
within 800m radius of those in adjoining SRAs, in accordance with guidance
in the SPD 717 . It is only a short distance to the extensive open space at the
Millennium Green. Despite the very obvious loss that would be perceived, I
consider that the AGS remaining available for local residents for informal
recreation would remain adequate[5.9.8-9].
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17.6.12 The links across the application site to other green spaces are not
particularly continuous and I understand that until a fence was erected
behind the leisure centre car park, access was easier. There are still
opportunities to enter across the brook on Valley Road and exit either
through the gate at the rear of the Leisure Centre to parkland on the
opposite side of Cherryfield Drive, or to cross Bewley Drive towards Little
Brook Lane. Following development links would be available across the
developed site, but the limited planting alongside the routes across the
surface car park would not contribute greatly to a perception of any visual
links between the adjacent green spaces 718 .
17.6.13

In conclusion, there would be adequate provision of green space for formal
and informal games, recreation and health, and the proposal would conform
to the requirements of Policy OS3, which specifies minimum standards for
public open space. However, the loss of the Valley Hills and the greater
part of the existing open land to development would harm visual amenity;
and the visual linkages between adjoining green spaces on either side of the
application site would be diminished. To this extent the proposal would
conflict with the green space protection aims of sections (a) and (d) of
KRUDP Policy OS1 and Policy OS2.

17.7

f. The relationship between the development to the south of
Cherryfield Drive and the existing Kirkby Town Centre, including the
proposed phasing and the need to ensure that the planned
development of the existing town centre is fully secured within an
acceptable timeframe as far as possible;

17.7.1

To achieve a relationship between the new development south of
Cherryfield Drive and the existing town centre which is beneficial to the
regeneration of the town centre, close connectivity is needed between the
two. As Mr Black has written 719 , the potential for the new development to
have “a catalytic effect” on the existing town centre depends upon excellent
linkages between the new and the old. Thus the future relationship
between the old and the new depends upon the provision of good physical
links. It also depends upon the operation of market forces to secure the
regeneration of the existing town centre[6.4.160].

17.7.2

The phasing of the application proposal is set out in the S106 in Schedule 4,
together with a plan which identifies the buildings to be developed in each
phase. Timing for each of the phases is provided in the Revised Design and
Access Statement 720 . This works from a start date of June 2008. Clearly
the start date must now be amended and the addition of 18 months to the
start date of each of the phases seems reasonable.

17.7.3

In the first phase of the scheme the old town centre would see the
demolition of the old Kirkby baths, improvements to the outdoor market,
and the upgrading of the public realm along Cherryfield Drive including the
bus station. Blocks OV and OT would also be constructed for food and
drink, professional offices or retail uses directly north of the bus station and
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facing onto Cherryfield Drive 721 and would be likely to work well with the
improvements to the bus station. These improvements are secured within
the S106 agreement. The leisure unit block OQ north of the market square
would also be marketed, with its implementation dependent upon securing a
leaseholder. I recognise the benefits that the improvements secured within
Phase 1 would bring to existing Kirkby shoppers, but for the reasons set out
under SoS matter bvii. I consider that these improvements in themselves
would not secure a beneficial relationship between the old and the new
shopping centres.
17.7.4

The construction of the stadium is proposed within Phase 1a, and the
majority of the new retail development south of Cherryfield Drive, including
the new Tesco Extra, would be delivered as part of Phase 1c. The provision
of the stadium is secured by wording in the S106 and in proposed condition
11 722 that no part of the retail development be opened for trading until its
substantial completion. The level of security achieved by these provisions
was a matter of dispute between the parties to which I return below.

17.7.5

For any of phase 2 to be implemented, it will be necessary for the applicant
to acquire land which is not in their ownership or in the ownership of KMBC.
This land includes residential properties immediately to the south of
Cherryfield Drive. Phase 2 includes the provision of the main pedestrian
and visual link across Cherryfield Drive and between the existing town
centre and the new shops. Without the pedestrian link, there would be no
relationship between the retail development south of Cherryfield Drive and
the existing town centre and the claim by CAO that the new retail
development would operate effectively as an out of centre one stop
development would be well founded[9.1.92]. The site for the new civic
space with Council offices and a new library would also be provided
following the demolition of the housing south of Cherryfield Drive as part of
Phase 2.

17.7.6

The completion of Blocks M and F are within Phase 2b. These form the
northernmost part of the new retail development south of Cherryfield Drive.
The provision of these units would bring shoppers visiting the new
development to the edge of the old town centre and their provision is in my
view essential to the development of any connection between the old and
the new. The development of these units is speculative and, once
ownership of the site is secured, would depend upon market demand.

17.7.7

Phase 3a includes the development of Block ON north of Cherryfield Drive.
Its implementation depends on the relocation of the Kirkby library to the
civic space formed in Phase 2. That relocation in itself depends upon the
acquisition of the land and the construction of a new library by the Council.
There is no commitment in the S106 to the provision of a new library, and
no indication as to its timing. The construction of these three new retail
units in the south east of the existing town centre, immediately north of
Block M would provide the first physical and visual relationship between the
shopping to north and south of Cherryfield Drive. Projecting forward from
the timescales indicated in the Design and Access Statement, the units in
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Block ON would be completed in April 2014. However, with no guarantee as
to their provision, I am unable to conclude that they would be fully secured
within an acceptable timeframe.
17.7.8

The phasing programme within the S106 requires that the Tesco is not
occupied until the pedestrian link “between the Arena parking area and
Cherryfield Drive” has been created. It also requires that, prior to the
occupation of the foodstore, vacant possession be gained, and demolition
take place, of the buildings south of Cherryfield Drive which are required for
the development of Phase 2. In the list of conditions agreed between the
applicant and KMBC, proposed condition (9) 723 states that no part of the
retail development south of Cherryfield Drive shall be open for trading until
the properties south of Cherryfield Drive have been demolished and the
pedestrian link is open for use. As in the case of the provision made to
secure the development of the Stadium through the S106 and in proposed
condition 11, the degree of security provided for the provision of the
pedestrian link through the phasing agreement and through condition 9 was
also the subject of dispute at the Inquiry.

17.7.9

The S106 includes a provision 724 which would allow for amendments to the
phasing programme following the notification by Tesco of “any
circumstances which may necessitate an amendment to the programme”.
There is also a dispute resolution procedure set out in Clause 13 of the main
agreement. As CAO point out, the phasing programme could be amended
through an exchange of letters between the parties to enable the foodstore
to open without the provision of the pedestrian link[9.1.94], or indeed the
substantial completion of the Stadium. A similar procedure could be
pursued in respect of the requirement of either of the planning conditions
agreed by the applicant which both include the provision “unless otherwise
agreed in writing beforehand by the Local Planning Authority”. I address
this later when considering the wording of the suggested conditions.

17.7.10 A construction time of 10 months is expected for the Tesco store. Whilst I
note the resolution by the Council to use its CPO powers if necessary, I
agree with LCC that in view of the potential time involved in obtaining
vacant possession of the housing land and rehousing the occupants, it is
quite likely that the store would be complete before the site is cleared for
the pedestrian link to be provided [8.4.16]. Furthermore in its desire to
bring employment to the town, it seems unlikely that the Council would
resist the opening of the store with its provision of jobs. Since the land
required for the link is not within the ownership or control of any of the
parties to the S106, it is not currently subject to its provisions. The
applicant considers that the interests are too small to effect any substantive
implementation of the development[5.11.10], but it is this area of land on
which the provision of a relationship between the old town centre and the
new development depends.
17.7.11 There is a requirement in the S106 725 for an “After-Acquired Interest” to be
made subject to the provisions of the S106, such that the land would
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become subject to the same phasing programme once it was purchased, but
apart from the “no prior occupation” clause, there is no stronger provision
to ensure that the land is acquired and used to provide Phase 2 of the
development. The applicant made it clear to me 726 that they would not
agree to any changes in the wording of the S106 and the conditions as
finally proposed 727 . Nor would they agree to the alternative put forward by
LCC[8.4.3]. From my understanding of the S106 together with the
conditions as proposed, if the Council were to agree to the opening of Tesco
prior to the provision of the pedestrian link, it would not be possible to
enforce the construction of the link or the implementation of Phase 2. As a
result, the development south of Cherryfield Drive could be built as a
freestanding out of centre retail park having no relationship with the
existing town centre.
17.7.12 On the basis of the provisions of the S106 and proposed condition 9, it must
be concluded that Phase 2, and consequently Phase 3a, which would
provide the physical connectivity essential to any relationship between the
new development and the town centre, would not be fully secured within a
reasonable timeframe.
17.7.13 Nevertheless, even if Phases 2 and 3a were to be completed, it is in the
remainder of Phase 3 and in Phase 4 that any significant development of the
town centre would take place. The development of these phases is
dependent on market demand. For the hotel and retail units, (3b) the
securing of a leaseholder would trigger the development process. With the
presence of the stadium and the retail park in Kirkby, I accept that there
would be potential for this prominent site to secure interest from the
market. However, the development of this site to the west of the town
centre would not contribute to any regeneration of the shopping centre
itself.
17.7.14 It is the redevelopment of the site on the northern side of the town, which
includes the former Asda site, which would provide the only substantial
retail development and remodelling of the old shopping centre. This is
proposed as Phase 4. The only commitment given to this phase in the S106
is to market the proposed units, and within 6 months of securing an
occupier to submit a reserved matters application. Whilst marketing is to
take place from the effective date, and the submission of a reserved
matters application to be made within 6 months of securing occupiers for
Phase 4, there is no commitment for the development to take place within a
reasonable timescale. The timing indicated in the Design and Access
Statement projected forward by 18 months would imply completion of
Phase 4 in 2015, or 5 years after the start of work on the application
proposals 728 .
17.7.15 The effective marketing of Phase 4 will depend on the achievement of the
‘halo’ effect from the new development south of Cherryfield Drive[5.5.17].
In addition to the c15,000 sq m gross Tesco Extra, some 47 new shop units
would be provided south of Cherryfield Drive 729 . The applicant argues that
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once the units south of Cherryfield Drive are completed and occupied,
interest would switch to the availability of new units in the old town centre,
thus providing the demand for Phase 4 to be progressed[5.8.3]. With Tesco
as the anchor for the development south of Cherryfield Drive, I have no
doubt that the scheme would attract major national multiple occupiers who
would wish to be physically close to Tesco but would otherwise have no
requirement for Kirkby. Indeed, terms have been agreed with six national
multiples to occupy some 16,500 sq m of the scheme 730 in addition to the
c15,000 sq m Tesco. However, there are a large number of units to be let
south of Cherryfield Drive before retailers’ eyes are cast to the north for
potential new units.
17.7.16 I have found that the potential for linked trips from the new development
into the old town centre is likely to be low. In the 5 years from the start of
the development, some retailers in the existing town centre would relocate
to the new development south of Cherryfield Drive, and with the potential
closure of Somerfield, there would be additional vacancies in the old town
centre. An increase in vacant shop units with consequent reduced footfall
would in turn reduce the attraction of the centre to shoppers or to retailers
seeking to relocate. In these circumstances the potential to attract a
developer for Phase 4 must be low.
17.7.17 The existing town centre is now in the ownership of Tesco and it was argued
that the company would work to maximise its investment[5.5.47; 6.4.165].
However, as Mr McVicar said, there may be a number of commercial
reasons for Tesco to acquire the town centre. The company is a successful
operator within the highly competitive convenience retail sector, and it may
not wish to provide the opportunity for another developer and retailer to put
forward an alternative scheme within Kirkby town centre 731 . LCC suggests
that the marketing of Phase 4 would form part of the company’s exit
strategy from the town centre[8.1.5]. I do not therefore consider that the
SoS should rely on the argument that as the owner of Kirkby town centre
Tesco would ensure that its regeneration would take place. Tesco’s
priorities are likely to lie in securing a successful new store and retail
scheme south of Cherryfield Drive.
17.7.18 I would accept the Council’s point that “fully secured” may not require a
legally enforceable mechanism to be put in place. However, the mechanism
which is proposed through the S106 agreement and condition (9) is not
sufficiently robust to guarantee the delivery of the link and other
development in Phase 2 which is necessary to the achievement of a
connection between the old and the new retailing. Without that connection,
it seems to me that the town centre would remain quite separate from the
new development, with no relationship between the two. In view of the
importance of Phase 2 in this respect, I recommend an alternative condition
(9) to the SoS in the event that he decides to grant planning permission.
17.7.19 However, even if Phase 2 were to be completed, there is a significant risk
that the most important development for the future of the town centre,
Phase 4, would not take place. Without the completion of all the phases in
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the application, I agree with LCC, the only hope for the centre would be that
it would operate independently at a reduced level for those attracted by a
bargain offer and who could not afford to shop in the national multiples on
the retail park[8.3.1].
h. Any other relevant matters.
17.8

The case for regeneration and the construction of the stadium

17.8.1

Whilst there is no dispute that Kirkby is characterised by a high level of
deprivation, there have been incremental improvements which have taken
place in the town as the statistical evidence demonstrates 732 . For example
from 2001-2008 the total worklessness rates in Kirkby declined by 8.4%.
Knowsley has also been in receipt of considerable investment from
European and national funds 733 and employment has been successfully
provided within the Knowsley Industrial Park and Business Park which
adjoins Kirkby. The extent to which this employment has benefited the
residents of the town is disputed, with KRAG arguing that the main reason
the residents of Kirkby have not taken up a high proportion of the new jobs
provided was because of poor education[12.9.4], and the shortcomings of
the education provision are now being addressed through large scale
investment in education and child healthcare[9.1.104]. In addition to the
local employment development, the residential mix of the town has been
widened, with investment in open market housing to attract more affluent
residents to the town[9.1.106].

17.8.2

However, in spite of the targeting of investment towards the town which
has achieved some improvement in its performance across the seven
defined domains of deprivation 734 Kirkby remains one of the poorer
performing locations within England. In the Government’s Index of Multiple
Deprivation, Knowsley is the 8th most disadvantaged local authority area.
Kirkby underperforms in particular in the domains of household income,
employment opportunities, health, low education and skills attainment, and
poor living environment[5.2.1; 6.1.3].

17.8.3

The application scheme does provide an opportunity for a significant
investment which would bring a large number of new jobs to the town.
Provided the whole of the proposed development is delivered, some 3,000
jobs would be provided through investment of some £400m[5.2.2]. In the
current uncertain economic climate I agree that considerable weight is due
to a scheme that would provide such significant investment by a company
which has the ability to deliver[5.12.1].

17.8.4

To assess the real benefit of the 3,000 jobs arising from the development,
the figure needs to be offset against jobs which would be displaced from
elsewhere. The English Partnerships methodology was adopted to present a
calculation of the net effect of displacement, having regard to the level of
job creation which could occur if a 9,000 sq m foodstore was constructed in
Kirkby in accord with the KRUDP. The additional jobs that would result from
the application scheme would be 1,029 in Kirkby and 308 in the whole of
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the north-west 735 . I have identified the risk that the whole of the scheme
would not be built, and a calculation was made of jobs which would be
provided by the implementation of Phases 1a and 1c. The figures would
reduce to 549 jobs in Kirkby and 132 in the whole of the north-west.[8.3.7]
This remains a significant number of jobs for Kirkby, but as LCC points out,
the figure is based on a reference case which assumes a 9,000 sq m store
in the town centre. No assessment has been made of the potential level of
development which could actually be delivered through a redevelopment of
the town centre and the number of jobs which would result from such a
scheme[8.3.8].
17.8.5

Furthermore, the calculation depends on the introduction of the application
scheme into a “growing market”[8.3.8], and it is unclear whether the
current changes in the economy would affect the number of new jobs
created. Nevertheless, those changes in the economy do in themselves add
to the value of new jobs as a significant benefit of the scheme. However,
the methodology does not take account of any loss of investor confidence
which might prevent other proposed schemes from coming forward[8.3.8].
I have identified the potential for schemes at St Helens and Skelmersdale to
be undermined[17.3.71], such that the gain in jobs in Kirkby would put at
risk the creation of new jobs in these towns.

17.8.6

Even though the need for jobs may be higher in Kirkby, there are other
matters to be taken into account when considering locations for retail
development, and these matters would normally be assessed through the
development plan process. St Helens is identified for retail development in
RSS Policy W5, and Skelmersdale has been identified for significant town
centre retail development in the West Lancashire Replacement Local Plan.
As a result, some weight must be accorded to any risk to the schemes in
these centres.

17.8.7

Whilst some objectors queried the value of low paid retail jobs in
Kirkby[12.9.3], the jobs would largely match the skills profile of the labour
force in the town[6.3.4]; and the Tesco Job Guarantee scheme would
provide benefits to the hard to reach in the local community[5.2.7; 6.3.9].
I agree with the applicant that the scheme would bring economic activity, a
raising of the profile of the town and socio economic advantages[5.2.4].
However, it should also be recognised that the applicant has failed to
demonstrate that there is no alternative means by which the benefits of
employment and regeneration could be achieved in Kirkby.[8.3.8]

17.8.8

A number of EFC fans object to the move of the club out of Liverpool and
question the benefits it would bring to Kirkby. Nevertheless, I have no
doubt that the new stadium would provide a new definition to Kirkby, and a
regenerative input as recognised in the SoS’s decision on the Salford Reds
Rugby League scheme[5.2.5]. In addition there would be the benefits
which would be delivered through the Everton in the Community
scheme[6.3.10]. There is however an issue as to whether the benefits from
the stadium are material in this case since it is not being argued that the
level of retail proposed is necessary to fund the subsidy to the stadium. The
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retail development is not put forward as “enabling” development[8.3.16-26;
9.1.98]
17.8.9

The evidence from EFC is that the club cannot afford a new stadium without
the subsidy of £52m[5.3.1]. One of the reasons the site in Kirkby is sought
is because this is where a subsidy could be provided from a retail
development. The subsidy would be funded by the Council through the
uplift in the value of its land which would be passed on to Tesco[8.3.18;
9.1.98]. The applicant stated that there was no alternative to the scheme
with the retail and stadium as proposed. However, it has not been
demonstrated through any financial viability assessment that a retail
development in this location and of this scale is the only form of retail
development in Kirkby that would produce the subsidy and secure the new
stadium[8.3.18]. In these circumstances I consider that the benefits which
could result from the relocation of EFC to Kirkby can be given only limited
weight in the balance against the harm which I have found in relation to the
retail elements of the proposal[8.3.17-18; 9.1.97].

17.8.10 There was no substantial dispute that EFC’s current stadium at Goodison
Park is dated and in need of upgrading, but there is no evidence that the
performance of the club in the Premiership league has suffered as a result,
and high profile matches continue to draw large crowds. Comparison has
been drawn with the Salford City Reds decision 736 , and I accept the benefits
that the relocation of EFC to Kirkby would bring to the town. However,
Everton is not a club that is struggling in its current ground. There was no
evidence that attendance was in decline, and that the provision of a new
stadium at Kirkby was the only means by which EFC could maintain their
position in the Premiership. Nor was any evidence presented to show that a
delay in the provision of a new stadium would have a significant effect on
the continued good performance of the Club. I fully accept the desirability
of a new stadium to EFC, but in these circumstances the upgrading of the
facilities of EFC as a commercially owned football club is not a matter of
significant weight to put in the balance against the harm which is likely to
result from the retail scheme proposed in this case[5.3.3; 8.1.3c; 8.3.2425; 9.1.101].
17.8.11 Furthermore, the financial structure of EFC and its ability to fund the
remainder of the cost of the stadium is far from clear. No financial evidence
was submitted by the club to demonstrate how the remaining £78m would
be raised, apart from a breakdown of the potential sources of funding for
the stadium 737 . One of these sources has been lost as planning permission
has been refused at appeal for the residential development of the Bellefield
training ground 738 . Whilst this was not claimed to be essential to the
funding of the new stadium, it was admitted that it would make the funding
“significantly more challenging”[9.1.100] Furthermore, EFC has been for
sale for some years[5.3.3], so the management structure and financial
position of the club could change at any time.
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17.8.12 In these circumstances there can be no certainty that EFC would be able to
fund the further £78m required for the stadium. The issue then arises as to
whether the retail development could take place without the stadium. The
provision made in the S106 Phasing Programme and through Condition
11 739 follows the same principle as that proposed for the provision of the
pedestrian link between the new development and the town centre[17.7.7].
The S106 requires, in Phase 1a, that no retail development south of
Cherryfield Drive should open until the building structure, roof, external
envelope, and podium structure of the stadium have been completed. As
suggrested by the applicant, condition 11 sets out the same requirement,
“unless otherwise agreed in writing beforehand by the Local Planning
Authority”.
17.8.13 I deal with conditions in more detail in section 18 below, but the control put
forward in the S106 Agreement and proposed in the condition has the same
weakness as that put forward for the pedestrian link. If the funding for the
stadium is not forthcoming and the retail development is complete, the
phasing agreement can be varied by agreement, and if the LPA do not
agree then the matter can go to the dispute resolution process contained in
the S106 agreement. Furthermore, as condition 11 is proposed to be
worded, the retail development could open following an exchange of letters
between the Council and the developer. As I found in respect of the
pedestrian link, it is most unlikely that once the new Tesco is built, the
Council would prevent the store from opening and providing the promised
jobs[17.7.9].
17.8.14 The risk that the stadium could be delayed indefinitely as a result of lack of
funds or change of ownership, and the potential for the retail to open
without the stadium, add to my reasons for concluding that very little
weight can be given to the socio-economic benefits which might accrue
from the relocation of EFC to Kirkby when set against the harm which I
have identified in respect of the retail development.
17.8.15 KEIOC produced evidence that there were other options for Everton to
pursue apart from a new site in Kirkby[13.7]. However, in the
circumstances of this case, such alternatives are not relevant to the decision
which must rest on the extent to which the current proposal as a whole is
appropriate to Kirkby.
17.8.16 In terms of the physical regeneration of the town and the raising of the
town’s profile which would result from the whole of the application scheme,
there is a significant lack of certainty as to how much of the scheme would
actually be delivered. Uncertainty as to the finance for the stadium
indicates potential for a long delay during which circumstances could change
in view of the potential sale of the club. I consider an alternative to
condition 11 to ensure that construction of the retail units does not
commence before there is more certainty as to the provision of the stadium
in the conditions section. It is only where more certainty can be given to
the delivery of the stadium as an integral part of the development south of
Cherryfield Drive that I consider that any benefit to the town from the
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relocation of the stadium could be weighed against the harm identified in
respect of the retail part of the scheme.
17.8.17 Those elements of the application proposal which are guaranteed by the
S106 and which would contribute to physical regeneration are limited to the
upgrading of the bus station and the outdoor market, the demolition of the
unsightly Kirkby baths, and some landscaping and improvements to the
public realm 740 . In my review of appropriate conditions I consider an
amendment to condition 9[18.12] which would provide greater security for
the delivery of Phase 2 of the application scheme, with the potential for the
creation of a new civic space and buildings which would benefit the street
scene in Cherryfield Drive. Whilst there is no guarantee that the civic
buildings would be delivered, funding would be available to the Council from
the sale of land[5.8.2e] so once the site has been acquired and the
buildings have been demolished to make the land available for Phase 2, it
seems likely that this part of the scheme would proceed.
17.8.18 However, the most significant physical benefit to the town centre as a
shopping centre would be the redevelopment of the former Asda site. As
Phase 4 of the proposal, this would depend entirely on market forces and I
have concluded that there is a significant risk that it would not
proceed[17.3.93; 17.7.13-15]. As a result the building vacated by Asda in
the 1970s, and for which redevelopment has been sought by the Council,
would remain undeveloped. Combined with the potential impact of the
development on the existing Somerfield and the vacation of shops in St
Chad’s Parade as retailers move to the south of Cherryfield Drive[8.3.11g;
9.1.90], the failure to achieve the redevelopment of the former Asda would
effectively mean that the comprehensive regeneration of Kirkby town centre
would not be achieved.
17.8.19 The whole of the town centre is now in the ownership of Tesco, but no
alternative scheme which would provide for a more integrated development
which includes the redevelopment of the Asda site at an early stage has
been considered. I have addressed the case put forward by the applicant as
to why no alternative has been considered. For all the reasons given, I do
not accept the applicant’s argument that no retailers would be interested in
a town centre redevelopment scheme which would accord with the
sequential test[17.3.29-32]. The applicant’s case relies on the argument
that the retail is not enabling development[5.4.18] and no evidence is
presented to demonstrate that the application scheme provides the only
financially viable means of securing retail development for Kirkby and
providing a subsidy to the stadium. As a result I have no evidence on which
to base an assessment of the financial viability of this or any other scheme.
17.8.20 Tesco has indicated that this is a unique opportunity which is unlikely to
survive a refusal, and implied that as owners of the town centre, Tesco
would not then make any broader investment thus preventing the provision
of new retailing in the town[5.2.4]. However, the fact that a specific
retailer is not prepared to locate within the existing town centre is not
necessarily evidence that such a development would not be viable or take
place if planning permission for this scheme is refused. I consider that it
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would be inappropriate to allow a scheme which is so contrary to policy
when there is no evidence to prove that an alternative and more
appropriate scheme could be forthcoming. An alternative which delivered
the physical regeneration of the former Asda site would make good use of a
brown field site and be integral to the existing shopping centre. Rather
than detract from the current trading position of the town centre, it would
provide considerable enhancement.
17.8.21 In the absence of persuasive evidence that an alternative could not be
delivered which would accord with development plan and government policy
and which would bring its own employment and other regenerative benefits,
I consider that reduced weight must be given to the socio-economic benefits
which would result from the application scheme.
17.9

Living Conditions
Visual dominance

17.9.1

The stadium would be a conspicuous and prominent feature seen from
many parts of the Grange estate, and from my visits to the site it is clear
that it would be highly obtrusive when viewed from the windows of the rear
habitable rooms of Nos 19-33 (odd numbers) Whinberry Drive[5.6.33,
5.6.51,14.4.1]. The effect would be even more noticeable from the rear
gardens from where I consider the entire mass of the building would be
clearly apparent, filling much of the available view and dramatically altering
the skyline. Not only would the stadium overwhelm these properties in
terms of contrasting scale, materials and form but the relatively high
podium and changes to the landform and boundary treatment necessary for
the nearby access road (including the bund) would add substantially to the
visual impact, especially to occupiers of Nos. 27-33 (odd numbers) [17.4.811]. 741 I consider that the quality of outlook available to these occupiers
would be seriously diminished in conflict with the amenity protection aims of
KRUDP Policy DQ1.[6.4.170]

17.9.2

Further along Whinberry Drive, beyond No. 33 in an easterly direction, the
bund would reach its full height and retail block K would be visible above it,
about 28m away 742 . Although planting on the bund would ameliorate the
visual impact of the block to some extent there would be limited growth for
several years and seasonal changes would reduce its effectiveness. It
would be somewhat artificial in shape and the industrial scale of block K
would remain visible, although, given time, the planted bund would have a
more natural appearance. Whilst there would be a substantial change in
the outlook for occupiers, I do not consider it would cause unacceptable
harm to their living conditions. [1.1.6; 6.4.170]

17.9.3

Turning to the impact on the outlook of occupiers of properties in Tithebarn
Lane on the west side of Valley Road, the stadium would be much further
away than it would to residents of Whinberry Drive, although still a large
and prominent structure 743 . However, there would be new planting
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between the stadium and Valley Road which is likely to help to reduce its
apparent bulk. The stadium would occupy the centre of the view from
windows of the affected houses and would replace a pleasant outlook over
the Valley Hills. However, in view of the distance involved, combined with
landscaping and planting, there is unlikely to be significant harm in terms of
the visual impact on residents.[12.9.13; 14.4.1]
Natural light
17.9.4

The effect of the development on sunlight and daylight, and consequent
overshadowing of nearby residential properties, is the subject of a Report
prepared by the applicant 744 updated to include the revised bund and using
criteria provided by the Building Research Establishment (BRE) 745 . The
evidence to which I refer below is derived from these documents unless
otherwise stated.

17.9.5

With regard to daylight, 6 properties, Nos. 27-35 (odd numbers) and 39
Whinberry Drive, are shown to be adversely affected by a loss of daylight
using the BRE guidelines. No 27, the closest to the stadium, would suffer a
‘significant’ adverse impact, with the level of impact falling from ‘moderate’
to ‘minor’ for dwellings further away from the stadium 746 . In considering
these results, regard must be had to the pattern of daylight throughout the
year. In summer, the perceived effect would be much less than in winter,
when daylight levels are significantly lower. Accordingly, occupiers would
notice the impact particularly when the daylight hours are short. Whilst
recognising that the results mostly show a ‘marginal’ fail, I consider that the
impact on these occupants would be marked and noticeable at the darkest
time of the year; and would represent a deterioration in their living
conditions, most noticeable in ground floor rear facing rooms[5.10.2,
14.4.1].

17.9.6

The stadium would be to the north-west of these properties and their
southern and eastern elevations would not be affected 747 . Nevertheless, as
the main difference would be on the garden side of the properties away
from the road, I consider that the impact would seriously conflict with the
amenity protection objectives of KRUDP Policy DQ1. Furthermore, the
location of the stadium to the west and north west of Whinberry Drive
would prevent evening sunlight reaching the rear elevations and gardens of
Nos 27- 35 in June and July. By interpolating the report data, I consider
that the overshadowing impact would extend further along the road in both
directions as the evening progresses and would be noticeable to a much
larger number of residents as sunset approaches. Many would wish to use
their gardens in summer evenings after work. I consider this factor adds
weight to my conclusions on the harmful effect of the stadium on the
availability of natural light to occupiers of Whinberry Drive[5.10.3. 5.10.4].

17.9.7

A reduction in sunlight would be experienced by some other local residents,
most noticeably residents of Tithebarn Lane who would lose direct sun in
the early part of the morning due to the height and bulk of the stadium.
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However, the overall number of hours of sunlight received in these
dwellings would not be significantly affected and there would be no impact
on summer evenings. Whilst I understand that residents will notice some
change, I am not convinced the effect would be so severe as to conflict with
the aims of policy.
Noise and disturbance 748
17.9.8

Paragraph 2 of PPG24: Planning and Noise records that the impact of noise
can be a material consideration in the determination of planning
applications. Paragraph 22 of Annex 3 includes some more specific advice
in relation to recreational and sporting activities. It observes that account
will need to be taken of the frequency of the noise generated and how
disturbing it would be. There may be a need to balance the enjoyment of
the participants against the nuisance to other people. Although sports
stadia may be partially open, they may not be in frequent use.

17.9.9

In the KRUDP 749 , Policy ENV2 is in two parts. The first paragraph records
that development which will cause an unacceptable increase in noise or
vibration levels will not be permitted; and the second indicates that where
development is permitted, conditions may be attached to ensure effective
noise insulation or other means of mitigation.

17.9.10 The assessments in the EA which have been carried out essentially cover
three components: construction noise and vibration; traffic noise, including
noise from service yards; and stadium noise 750 .
17.9.11 As far as construction noise is concerned, a range of potential receptors
were identified at locations beyond the site boundary 751 . Predicted
unmitigated construction noise levels were assessed for works to the south
of Cherryfield Drive. The maximum predicted level is 73.9 dB LAeq, 10 hrs at
location 1 (41 Whinberry Drive). The existing noise environment at
measurement location 3 (approximately 5m into the site towards the northeast corner of Whinberry Drive and considered representative of the rear of
the Whinberry Drive houses) is 49.1 dB (daytime 9:00-19:00); 46.2 dB
(evening 19:00-23:00); and 45 dB (night 23:00-7:00).
17.9.12 In terms of construction noise, it is the occupants of the houses on the
northern side of Whinberry Drive who are likely to experience the greatest
impact. The applicant acknowledges that high levels of noise disturbance
can be generated where, for example, works are undertaken close to local
receptors 752 . However, lower levels would occur where the works are
further away, or where they are screened by either completed development
or appropriate bunds. In addition, attention is drawn to the former
Department of the Environment’s Advisory Leaflet 72: Noise Control on
Building Sites 753 . Amongst other matters, this seeks to identify maximum
tolerable noise levels from construction and demolition sites. The leaflet
suggests that, between 7:00 and 19:00 hrs outside the nearest window of
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the occupied room closest to the site boundary, noise levels should not
exceed: 70 dBA in rural, suburban and urban areas away from main road
traffic and industrial noise; or 75 dBA in urban areas near main roads in
heavy industrial areas.
17.9.13 The applicant identifies the location of the site as being in an urban area
and therefore uses the 75 dBA criterion[5.10.13]. However, whilst there is
background road noise, the site is separated from the motorway, and there
is no heavy industry in the vicinity. In my view it is more akin to a
suburban location where the lower daytime noise level would apply. For
this reason I allocate weight to the proposed earth bunds and acoustic
barriers which would be formed and constructed along the northern and
western sides of The Grange estate 754 . The installation of the acoustic
barriers would be secured by appropriately worded condition prior to the
generation of any construction noise 755 .
17.9.14 According to the applicant, the northern bund/barrier would provide the
houses with approximately 16 dB noise attenuation at ground floor level,
though marginally less at first floor level 756 . This would have a significant
beneficial effect on the perception of the maximum predicted level at the
houses, even though some of the construction noise would be generated
well above the height of 1m above ground level cited by the applicant 757 .
The applicant draws attention to a range of other mitigating construction
site practices 758 , and, whilst I appreciate the potentially disruptive effect
that construction works could have on the nearby residents, taking account
of the temporary nature of the works, I consider that the effect on living
conditions of noise during the construction works would not be a reason to
refuse permission for the development.
17.9.15 The scheme has the potential to generate construction vibrations, especially
in relation to the ground consolidation for the proposed coach park and the
erection of the stadium. The first process could last approximately 8 weeks
and the second about 12 weeks 759 . The impact of vibrations at the
buildings closest to the proposed stadium – the Whinberry Drive dwellings
and Knowsley Community College – are predicted, subject to the installation
of vibration isolation trenches, to be within the minor to moderate
significance range for ground consolidation, and well below the intensity
necessary for the onset of cosmetic building damage.
17.9.16 As far as impact piling is concerned, there may be minor adverse effects at
both the houses on Whinberry Drive and at Knowsley Community College,
with some potential for short term moderate or substantial impacts
respectively. However, it is not certain that impact piling would be
necessary 760 . In view of the potential impact at Knowsley College it would
be desirable that such works are carried out outside college hours. In my
view this is a matter which would be the subject of appropriate building site
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management through the construction code of practice in accord with
condition 16.
17.9.17 The principal means of access to the site would be along the new service
road off a roundabout on Bewley Drive – which itself would be enlarged
between the roundabout and Valley Road. Not only would this serve the
stadium coach park, but it would also lead to the central car park, the
foodstore (Block A), the new retail outlets in Blocks K, M and F, and their
service yards[5.10.22]. It would inevitably be a busy route used by
customers, as well as providing the means of access to the service yards for
Blocks A and K. The service route to Block A would pass through the
ground level service area for the five retail units in Block K to access the
service area which would occupy an elevated location reached by a ramp.
The service road and yard would be close to the rear boundaries of Nos 27
to 65 Whinberry Drive (odd numbers) and the new dwellings proposed to
the east of the Grange estate. The new access road to the west would be
rather further away from Nos 1 to 25 Whinberry Drive (odd numbers). At
No 27 the road would adjoin the north-west corner of the rear garden of the
dwelling.
17.9.18 The applicant has made an assessment of the potential noise impact of the
road and service facilities taking account of the traffic forecasts in the TA
and the proposed earthworks, bunds and acoustic fences to which reference
has already been made 761 . These indicate that the change in ambient noise
would amount to between 1.0 and 1.7 dB at 15 Whinberry Drive and
between 2.6 and 2.9 dB at 27 Whinberry Drive. I agree with the applicant
that these changes would be barely perceptible and of minor impact.
17.9.19 The service road and service yards would be used in a different way. There
would be fewer vehicles, but a higher proportion of HGVs using the service
yards. Some of these would be manoeuvring at slow speed while others
would be being unloaded. The assessment has been made on the
assumption of: one HGV and one LGV arriving; one HGV and 3 LGVs
arriving and departing; and 8 HGVs and 12 LGVs making their way to or
from the foodstore service yard; all in a one hour period. The hours for
arrival and departure of delivery vehicles would be controlled by condition
19, and the assessment takes account of the 16 dB attenuation derived
from the bund and acoustic barrier. On this basis it is predicted noise levels
at 51 Whinberry Drive would increase by between 0.2 and 0.4 dB – an
increase which would have no noticeable impact 762 .
17.9.20 In relation to the potential for noise and disturbance, the proposed stadium
presents the most challenging component of the scheme. Other than the
references in PPG24 which have been cited, there is no specific advice on
the assessment of noise from football stadia. In view of this, the applicant
has sought to: (a) obtain baseline data from the existing Everton ground at
Goodison Park and use it to inform a noise model of the proposed stadium;
(b) predict noise levels during football matches at various nearby dwellings;
and (c) assess the results against various standards adopted for other
intermittent and short term noise sources[5.10.20].
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17.9.21 Amongst others, the modelling indicates predicted match period noise levels
as follows: 68.9 dBA LAeq.T at 27 Whinberry Drive; 64.8 dBA LAeq.T at 41
Whinberry Drive; 64.7 dBA LAeq.T at 15 Whinberry Drive; 60.2 dBA LAeq.T at 2
Shakespeare Way; and 63.6 dBA LAeq.T at 37 Tithe Barn Lane.
Representative ambient noise levels at Whinberry Drive are 46.2 dB
(weekday evening) and 51.3 dB (Saturday afternoon). Towards the
southern end of Tithe Barn Lane the equivalent levels are 61.5 dB and 60.2
dB respectively. At both locations it was considered that the dominant
noise source was from road traffic.
17.9.22 It is evident from comparing the existing and predicted levels that to the
west of the stadium (towards Tithe Barn Lane) there would be a Saturday
afternoon increase of over 3 dB. On Whinberry Drive – which would be both
closer and to the south-east of the stadium – the increased noise level
would be between 13.4 and 17.6 dB. At the same locations on weekday
evenings the increases would be between 2.1 and 22.7 dB. Although the
applicant has made such a comparison 763 , it was later suggested 764 that this
is inappropriate – as the nature of stadium event noise and road traffic
noise are completely different. However, an increase of 20 dB corresponds
to a quadrupling of noise levels 765 , and notwithstanding their different
origins, including the duration and intermittence of matches, I do not doubt
the noise generated during a match would be all too evident. On a visit to
the streets surrounding Goodison Park during a match I found the PA
system to be particularly penetrating 766 .
17.9.23 The predicted noise generation at matches are compared with 3 other
sources of noise for which standards are available. These are: construction
noise, pop concert noise, and mineral extraction works. I have already
referred to Advisory Leaflet 72: Noise Control on Building Sites and its
identification of two criteria. In the context of the distinction drawn, and,
notwithstanding the effect of traffic on Valley Road and Bewley Drive, I
consider the application site falls more accurately into an area to which the
70 dB(A) criterion applies. Furthermore, the leaflet also advises that a
reduction of 10 dB(A) may be appropriate for the evening periods, between
say 19:00 and 22:00 hrs. The kick-off time of evening matches is 20:00.
Using the lower criterion and its qualification renders the proposed stadium
in serious conflict with the advice included in the leaflet by a maximum
margin of 8.9 dB.
17.9.24 The applicant has indicated 767 that there will be no pop concerts at the
stadium and there is a condition (no 5) proposed to that effect. The
relevance of the Code of Practice on Environmental Noise Control at
Concerts 768 to a consideration of football matches is therefore limited.
However, it does include criteria derived from the frequency of concerts. In
an urban stadium or arena the noise level (predicted or measured 1m from
the façade of noise sensitive premises) should not exceed 75 dB(A) over a
15 minute period on more than 3 concert days per calendar year. For 4 to
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12 concert days per calendar year, the noise levels should not exceed
background by more than 15 dB(A) over a 15 minute period. The concert
day is assumed to last from 9:00 to 23:00 hrs. Although the code thus
envisages events which would be considerably longer than a football match
or equivalent sporting event, it seeks to restrain these by number, by
period, and by reference to background levels. However, the noise
generated by a pop concert is liable to regulation by controlling the
amplification. This is not possible at an open air sport stadium when noise
levels are likely to peak for example as a result of a home goal. In any
event, the applicant’s noise witness acknowledged 769 , that some residents
would experience increases in background noise levels within their homes in
excess of 15 dB(A) over a 15 minute period during a football match and this
would exceed the limits set down for between 4 – 12 concert days per year
in the code.
17.9.25 Consideration has also been given by the applicant to advice in Annex 2:
Noise of Minerals Policy Statement 2: Controlling and Mitigating the
Environmental Effects of Minerals Extraction in England 770 . The Annex
recognises that some particularly noisy short term activities are associated
with mineral extraction. Examples include soil-stripping, the construction
and removal of baffle mounds, soil storage mounds and spoil heaps, new
permanent landforms and aspects of site road construction and
maintenance – all of which can bring longer-term environmental benefits. A
70 dB limit (free-field) for up to 8 weeks per year is specified. Its purpose
however is to facilitate essential site preparation and restoration work and
the construction of baffle mounds where it is clear that this will bring
longer-term environmental benefits to the site or its environs. I recognise
the 8 week period specified would be longer than the total period for
sporting events at the stadium, but the predominant purpose of the
relaxation is environmental gain. There would be no such consequential
environmental benefit derived from the stadium in terms of the living
conditions of nearby residents. In all the circumstances I question the
applicability of the Annex in the manner proposed.
17.9.26 The applicant argues 771 that the adoption of an absolute noise level criterion
is justified which inherently takes into account the intermittent nature of
stadium events[5.10.26]. However, rather than intermittency, UDP Policy
ENV2 attaches particular emphasis to the increase in noise levels. In my
view the extent of its unacceptability depends more on the difference
between the existing and predicted levels than on the frequency likely to be
experienced. PPG24 records that there is a balance to be struck between
the enjoyment of the participants – which in this case includes the
spectators – and the disturbance created. In relation to a significant
number of houses in Whinberry Drive especially, I am concerned that the
applicant’s assessment diminishes the difference between the existing noise
environment and that which would be experienced on match days.
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17.9.27 In 2008 there were 24 Everton Football Club home fixtures 772 including a
substantial proportion at weekends. The number of home fixtures in 2008
is no guarantee of the number of matches which would take place in the
future. The new stadium could be used for non EFC matches, and the
number of home events played by EFC could increase, depending on the
level of success in domestic cup and European competitions. Whilst the
applicant seeks to diminish the proportion of time that home matches would
take place within a whole year[5.10.29], matches would take place at the
times when a family would normally be at leisure within their homes, and
this would not be an insubstantial proportion of that time[14.3.2]. In this
suburban location it is families with young children that would also be
affected. Matches played late into the weekday evenings could have a
significant impact on the sleep patterns of children in nearby dwellings. I
consider that each event could become a burden and an intrusion which
would seriously diminish the living conditions of the occupiers closest to the
stadium. The change in the noise environment for these residents at those
times would be sufficient to result in conflict with the content and purpose
of UDP Policy ENV2.
17.9.28 Many local residents expressed their concerns about the levels of disruption
which would be caused within the town as thousands of football fans leave
the stadium, in particular late at night[12.5.8; 12.9.9; 15.1;
15.3.1;15.11.3; 16.3.1]. At Goodison Park, I observed from my visits that
there is the opportunity for fans to disperse into the many streets which
radiate out from the Stadium. Fans leaving the Kirkby site would remain in
concentrated groups as they make their way either to the station, the bus
and coach park or to the park and walk sites on the industrial estate.
Kirkby is a relatively quiet residential settlement where the influx of some
50,000 football fans would make a significant difference to the quality of
life. With the disruption to roads and transport services it would be more
difficult for residents wishing to visit friends and neighbours on football
match afternoons or evenings; and fans walking past residential properties
in large groups late in the evening could cause noise disturbance.
Air quality
17.9.29 Paragraph 2 of PPS23: Planning and Pollution Control advises that any
consideration of the air quality and potential impacts arising from
development, possibly leading to impacts on health, is capable of being a
material consideration in the determination of planning applications. In the
UDP Policy ENV1a states that development will not be permitted which is
likely to cause significant harm to amenity as a result of its impact on air
quality.
17.9.30 In order to make an informed assessment of the impact of the scheme, the
effect of the development and of the resultant traffic flows were considered
in the EA 773 . Taking account of the favoured route for construction traffic,
the largest increases would be along the western part of the Bewley Drive
and the southern part of Valley Road to and from junction 4 on the M57
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motorway. The maximum projected increase in the volume of traffic would
be 9.5%, and I have no reason to question the applicant’s observation that
a 10% increase in traffic is generally considered to be the threshold of
significance in relation to air quality 774 .
17.9.31 Construction dust also has the potential to have an adverse impact on
amenity; especially during the two years when it is anticipated the first
phases of the scheme to the south of Cherryfield Drive would be underway.
Dealing successfully with construction dust is an important matter on all
large sites, and although local residents expressed concern about pollution
from the landfill site, conditions have been proposed which, if successfully
implemented, could adequately regulate the matter 775 . These include the
preparation of a Code of Construction Practice. Amongst other matters, this
would include methods of dust control and suppression, monitoring, and
wheel washing.
17.9.32 The construction phase would be a relatively short period in comparison
with the operational life of the scheme. The effect of the scheme on NO2
and PM10 concentrations has been modelled for 2011 and 2021 776 . In
general, future air quality is expected to improve as a result of
improvements in engine efficiency and the use of cleaner fuels. The effect
on concentrations of increased levels of traffic resulting from the
development would not therefore be as great as might have been expected.
17.9.33 The likely impact of the scheme on the concentrations of pollutants was
compared both with the ‘do nothing’ scenario and with the national air
quality objectives 777 . In terms of the first assessment, the magnitude of the
impact in both 2011 and 2021 was found to be between negligible and
small. However, exceedences of the NO2 objective are predicted at two
locations – junction 6 on the M57 Motorway, and at the Valley Road/Bewley
Drive junction. At both locations concentrations would exceed the 40 µg m3
objective. In view of the proximity of residential property, more detailed
work was therefore carried out on the south side of Bewley Drive and into
Shakespeare Avenue. Although it is predicted the impact close to Bewley
Drive would be of medium magnitude at some locations, the percentage
change (and hence the impact magnitude) fell away rapidly with distance
along Shakespeare Avenue. With maximums of 39.4 µg m-3 in 2011 and
36.1 µg m-3 in 2021, there would be no exceedences of the objective.
17.9.34 At the two locations to which I have referred the scheme makes provision
for further monitoring. The S106 Agreement provides for the payment to
the council of an Air Quality Contribution, for the specific purpose of
monitoring NO2 concentrations on Bewley Drive for a period of 3 years from
the occupation of the development 778 . Similarly, condition 37 provides for
the assessment of changes to air quality, and any subsequent mitigation
measures identified, at Tithebarn Cottage – which is close to junction 6 on
the M57/Valley Road roundabout.
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17.9.35 In my view a thorough assessment of the air quality impacts of the
proposed development has been made, and I am confident that although
the change occasioned by the scheme may be of medium impact in the
early years, this will reduce over time. Exceedences of the objectives
devised for the control of pollutants should be confined to the carriageways
themselves. I conclude in relation to this matter that significant harm to
amenity would not occur and that UDP Policy ENV1a would not be breached.
17.10

Heritage Matters

17.10.1 The character of the Old Hall Lane Conservation Area stems mainly from the
centrally situated and dominant St Chad’s Church and the mature sylvan
nature of the surrounding churchyard and parkland, augmented by some
interesting historical cottages. However it is situated on the far side of a
busy roundabout to the north west of the application site, distinctly
separated from the site by the road system and the community college
buildings. The stadium would be the only part of the development that
would be visible and that would be only in part, over the roofs of the
college. Whilst it would be prominent in some views down Valley Road, the
stadium would not be so near or so significant a structure as to have any
noticeable effect on the character or appearance of the conservation area
itself; or on views out of it.
17.10.2 The existing Civic Centre is proposed to be demolished as part of the
proposal and replaced with new buildings. Whilst this would inevitably
change the character of the area at the end of Cherryfield Drive where it
meets Valley Road, the existing buildings are of indifferent quality. The
intervening roads form a strong visual barrier and it is unlikely that their
replacement would compete with or detract from the conservation area or
harm its special quality.
17.10.3 St Chad’s Church tower is one of the highest buildings in Kirkby and it forms
a strong focus for the community, by virtue of its design and purpose. It is
mostly seen and appreciated above the trees from nearby roads and
residential areas to the north and west, but is also seen in some longer
views, notably from the M57 and in glimpses from other directions. The
stadium would be a conspicuous visual feature which would be seen
together with the church tower in the wider townscape. However, the
stadium would not affect its immediate setting in the Old Hall Lane
Conservation Area or the vast majority of views of it that are currently
enjoyed. Furthermore the architectural form and function of the church is
so very different from that of the stadium that this would limit the degree to
which the stadium would compete with it when seen from outside the town.
I conclude on this issue that the proposal would preserve the setting of the
listed building and important views of it; and would comply with the
conservation area and heritage protection objectives of RUDP policies DQ5
and DQ7 and with national guidance[2.1.11, 3.2.14, 5.6.2, 6.4.136, 11.27].
17.11

Other material considerations

17.11.1 Local residents were concerned about the potential for poor behaviour
amongst football fans and the impact this could have on their
families[12.5.10; 15.2; 15.14.1; 15.15]. Whilst there could be some noise
and disturbance from large numbers of fans walking to the station or to find
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their cars in the Park and Walk sites, I am satisfied that with the high level
of management now imposed on football matches, the involvement of the
police and the marshalling of fans, the potential for disruption as a result of
football hooliganism is not sufficient to justify the refusal of a planning
permission.
17.11.2 The effect of the proposal on wildlife habitats, in particular for bats and
water voles was raised by CPRE Lancashire. This matter has been
addressed in the Environmental Impact Addendum and through a Bat
Survey and Assessment. There is evidence of the presence of water voles
in the Kirkby Brook both upstream and downstream of the site. The
realignment of the Kirkby Brook would cause some temporary displacement
but the re-aligned Brook would provide better habitats for the species such
that there would be a positive impact in the long term 779 . The bat survey
found a low level of bat activity within the site, mainly associated with the
Brook, but no evidence of roosts which would be destroyed as a result of
the development. The re-aligned Brook would provide some replacement
habitat features of foraging and commuting value to bats 780 . For these
reasons I do not find this issue to be such as to withhold planning
permission for the development.
17.11.3 The dwellings which would require demolition for the construction of Phase
2 of the scheme are largely owned by a housing association. Local
residents pointed out that the houses had been built as a result of a
community effort and had not been constructed for very long. Some
residents did not wish to leave their homes[12.9.12]. However, it is
intended that residents would be rehoused together to maintain the
community ties[5.10.31]. Furthermore, the site of the housing is within the
boundary of the Action Area established under KRUDP Policy CP1 781 . As a
result, some disruption to the residents might be expected in any event.
17.11.4 There was criticism of the process of consultation carried out by the
applicant and the Council on the planning application such that residents
considered that they had not had an opportunity to become involved in the
process of developing the scheme, and their concerns had been
ignored[12.9.6]. However, there is no evidence to suggest that the Council
did not meet their statutory obligations for public consultation. Having
regard to the high level of participation by members of the public and
representative organisations at the Inquiry, I am satisfied that all those
affected by the proposals have had an opportunity to express their views.
17.11.5 KRAG was particularly concerned that the interest of Tesco in the site of the
All Saints School had an influence on the decision to reduce the number of
schools to be provided and their location under the “Building Schools for the
Future” programme[12.9.4]. However, this is not a matter for me to
consider on behalf of the SoS since it is not related to the planning issues.
18.
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18.1

An extensive list of conditions was produced as an appendix to the report to
the KMBC planning committee 782 , and that list was put forward to the
Inquiry as the list of conditions (largely) agreed between the applicant and
the Council. All the proposed conditions were reviewed at a lengthy session
at the Inquiry. As a result I asked the parties to produce a new list of
conditions having regard to the advice in Circular 11/95, and to rationalise
the order of the conditions to make them easier to follow. An amended list
of conditions, much reduced in number, was produced 783 .

18.2

The majority of the conditions are agreed between the main parties. The
agreed conditions do in my view generally comply with the requirements of
the Circular; they are comprehensive in their coverage; and as far as is
possible they would provide safeguards for the local community both during
the construction period and following the completion of the development.
Where some amendment is required to one of these conditions to improve
clarity or to secure implementation I have made those amendments. The
majority of the amendments made are minor and do not affect the purpose
or outcome of the condition. I have made more substantial amendments to
the agreed draft conditions 18 and 65. In respect of draft condition 18, I
consider 18(a) to be insufficiently effective, and (b) to be over-complicated.
The condition which I recommend in replacement would overcome these
shortcomings and secure protection to the amenities of the occupiers of
nearby residential properties. For condition 65 I have amended the
reference to renewable sources to be more flexible and to refer to the
Government’s statement on Planning and Climate Change (December
2007).

18.3

The main areas of dispute between the parties to the Inquiry relate to
conditions 6 and 34 which are not agreed between the EFC and KMBC; and
those conditions relating to the provision of the pedestrian link and the
construction of the stadium to which I have previously referred (7 and 11).
In addition, it was the view of both LCC and the CAO that the Phasing
Agreement currently included only in the S106 should be the subject of a
condition.

18.4

Condition 6 largely repeats the wording of the condition suggested in the
Savills report submitted by the applicant with the planning application on
stadium usage 784 and is intended to provide some control over the number
of major events. It would not limit the number of EFC matches played at
the stadium, and would allow for screening of first and reserve team away
matches. The condition would limit the number of other major association
and non-association football events to no more than 6 of each in any 12
month period. Although EFC considers that the Stadium Management Plan
required by condition 7 would cover these issues, the Council states that the
Plan would not control the number of events.

18.5

The Stadium Management Plan is intended to deal with all public safety,
crime prevention and local transport management issues related to the use
of the new stadium on match days and non-match days 785 . There is no
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requirement for the Plan to place any limits on the number of events to be
managed. In view of the issues of residential amenity and the concerns
within the Kirkby community as to disruption to their lives on match days, I
agree with the Council that some control over the number of non - EFC
football games where these are major events would be appropriate.
Furthermore, that control is best exercised through a condition of the sort
drafted since any change would require a planning application to the Council
which in turn would require advertisement. Thus the local community
would have the opportunity to comment on such a proposal which is
appropriate where each event may have an impact on the way in which
many residents conduct their activities[12.5.8; 15.3.1; 15.11.3]. I therefore
agree with KMBC that condition 6 should be included within any conditions
imposed on a planning permission for the proposals.
18.6

With regard to condition 34, in view of the proximity of the stadium to
dwellings, I agree with the Council that strict control should be imposed
over the use of floodlights in the stadium such that they are not used on a
regular basis when the pitch is not in use for a match. However, I can
understand the club’s desire to be able to use the floodlights for practice, so
am proposing an amendment to the condition. This amendment allows for
the use of floodlighting dimmed in accordance with details to be put forward
in the “Lighting Strategy” during practice, with an exception where cup
competitions require practice under match conditions.

18.7

Turning now to condition 9, this is intended to ensure that a pedestrian link
to the town centre from the retail proposals south of Cherryfield Drive is in
place before any part of the new retail development is open for trading.

18.8

The applicant makes reference to the pedestrian link to be provided
between the old and new shopping areas[5.6.13-14], and the need for
excellent links was recognised by the applicant[17.7.1]. In my view the
provision of an appropriately designed link is essential if there is to be any
prospect of achieving good connectivity and linked trips between the new
and the old shopping areas. However, there is no definition of the design or
scale of the link in the condition or the phasing programme. From the
applicant’s evidence it is likely that the link would be made in Phase 2a as
shown on the Phasing Plan 786 and as stated in the condition it would be
between the Arena parking area and Cherryfield Drive.

18.9

Whilst I have expressed my reservations about the extent to which a
relationship could be achieved between the new development and the old
shopping centre[17.3.93; 17.7.16], the pedestrian link would provide the
initial foundation to any relationship. Its design and location is critical to its
success. Without a carefully designed and located link it is difficult to see
how the application scheme would function other than as an out of centre
retail park. The condition requires the completion of the link “to a standard
approved in writing by the Local Planning Authority” so the Council would
have some control over the design and scale of the link, but in view of the
importance of the link to the future of the existing town centre, I am
concerned that the nature of the link should be more clearly defined
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through the condition, and accordingly propose an amendment to the
condition to achieve this.
18.10

The inclusion of the words “unless otherwise agreed in writing beforehand
by the Local Planning Authority” would mean that the requirement of
Condition 9 could be set aside following an exchange of letters between the
developer and the Local Planning Authority. Such an informal procedure
would circumvent the need to submit a planning application under S73 of
the TCPA on which public consultation would be required. S73 provides a
transparent procedure for the consideration of requests to modify or waive
the effect of a condition. At the least, this wording within the condition
should be deleted. Such a modification to the wording of the condition
would ensure that any application for the opening of a retail unit before the
link was completed would be subject to public scrutiny.

18.11

The land over which the link would be provided is not in the ownership of
the applicant, a matter which I have addressed above[17.7.9]. There is no
guarantee that the properties south of Cherryfield Drive will be acquired and
demolished and the link completed in the ten months it would take to
construct the Tesco store. Once the store is completed and ready for
opening, in view of the jobs and services to be provided, I consider that it
would be very difficult for the Council to refuse to allow the store to open
for trading. Once the store was allowed to open, the Council would have no
power to enforce the provision of the link.

18.12

The link is an integral part of the scheme and its provision needs to be
firmly secured in the event that the SoS should decide to grant planning
permission. The most watertight means of securing the link would be to
impose a condition which prevents any construction of the retail units south
of Cherryfield Drive prior to the completion of the link. However, this could
cause quite lengthy delay as the period for construction of the retail units
would need to be added to the period for acquisition of the land and
construction of the link. LCC suggested an alternative condition 787 which
would reduce this period of delay. I have considered this alternative, and
with some minor amendments consider that it would provide a reasonable
degree of security that the link would be provided as follows:
a No part of the construction of the retail development south of Cherryfield
Drive shall be carried out before:
i) it has been demonstrated to the Local Planning Authority that the
developer has demolished all of the residential properties within the site
on Spicer Grove, Eagles Court, Cherryfield Crescent, southern side of
Cherryfield Drive and Adrian’s Way, and all of the non residential
properties in the same area on the south side of Cherryfield Drive; and
ii) a design for a scheme to provide a pedestrian link between the Arena
car parking area, across Cherryfield Drive and into Newtown Gardens has
been submitted to and approved in writing by the Local Planning
Authority. This scheme shall be in general accordance with Plan
TEV/INQ/5(5.1) Detail Area 4 (Sheet 2 of 2).

787
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b No part of the retail development south of Cherryfield Drive shall be
opened for trading until the pedestrian link between the Arena car parking
area, across Cherryfield Drive and into Newtown Gardens has been
constructed in accordance with the approved scheme and is open for use.
18.13

Part a i) of this condition would secure the demolition of all the properties
within the site of Phase 2 of the scheme. By requiring their demolition
before the start of construction of the retail development there would be a
strong commercial imperative to progress the acquisition of those
properties. The applicant argues that the additional restriction could
significantly and unnecessarily delay the start of the development of the
scheme and its consequent regenerative benefits. However, in the case of
both the applicant’s preferred condition and that set out above, the link
must be constructed before any retail development can open. Bearing in
mind that construction time for the foodstore is 10 months, there should be
no significant difference in the timescale for the opening of the retail
development. The difference is that construction and completion of the
retail store could not take place without there being a reasonable probability
that the link would be constructed. This would reduce the likelihood for
pressure to be placed on the Council to allow the store to open before that
prospect has been achieved.

18.14

I have identified the risks of permitting the scheme subject to condition 9 as
proposed. A potential delay of up to 10 months is not so onerous in a
scheme of this scale, and having regard to the consequences to the long
term vitality and viability of the town centre if a well designed and located
link is not provided. In these circumstances I would recommend the above
condition be imposed cin substitute for that put forward by the applicant
and KMBC in the event that he should decide to grant planning permission.

18.15

The issues which I have identified in relation to condition 9 as proposed by
the applicant apply equally to condition 11. For the reasons already given,
the phase “unless otherwise agreed in writing beforehand by the Local
Planning Authority” should be deleted. With this deletion, the condition
would mirror the wording of the condition imposed by the SoS in granting
planning permission for a new stadium for the Salford City Reds, and on
that basis the applicant argued that it is satisfactory in its provisions.

18.16

However, in the Salford City Reds application 788 the hotel and retail
development was put forward as enabling development to finance the
development of the stadium. A full scrutiny was made of the financial
arrangements behind the proposals. There was no challenge to the
deliverability and viability of the stadium, and the SoS agreed with the
Inspector that the financial appraisal was “reasonable and realistic” 789 . In
this case I have found that the deliverability of the stadium, even with the
contribution from the retail development, is far from certain[17.8.10-11].
In the event that construction of the stadium could be significantly delayed
or abandoned, it would again be difficult for the Council to resist the
opening of the retail units once they were built[8.4.15]. In these
circumstances, if the SoS is to give any weight to the socio-economic

788
789

APP/U4230/v/06/1197821
TEV/INQ/14 para 31
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benefits of relocating the Stadium to Kirkby, then I consider that more
security is needed to assure its delivery.
18.17

Two alternative approaches were put forward by LCC 790 . The first would be
to require that contracts for the construction of the Stadium be let before
any work is carried out in relation to the retail development. The other
would be to require that no work on the retail part of the permission be
carried out before work is commenced on the Stadium. In both cases the
no trading condition should remain as a fallback. Neither of these
alternatives were acceptable to the applicant who objected to the potential
for delay. However, the build time for the stadium is much longer than that
for the Tesco store so it is quite unlikely that either alternative would cause
any further delay to the opening of the store than the agreed condition
11[8.4.16].

18.18

Since there could be uncertainty as to what would constitute a start of work
on the Stadium, I favour a condition that requires the contract/contracts to
be let for the stadium structure, roof, external envelope and podium
structure prior to the start of construction of any retail unit and include such
a condition in my recommended list. This amended condition 11 would
provide far greater security for the delivery of the Stadium as an integral
part of the scheme.

18.19

No condition has been put forward to control the phasing of the
development. The objectors consider that the control exercised over the
phasing of the development through the S106 Agreement is wholly
inadequate to secure its transparent and timely implementation. In
particular there is concern that parts of the phasing programme are phrased
as a positive obligation, for example, the requirement for a reserved
matters application for blocks OC, OT to be submitted within 6 months of
the commencement of any part of the development. Thus if it was
necessary to do so, the council would be seeking to enforce a positive
obligation rather than requiring the development to cease pending
compliance with the phasing programme. However, S106 of the TCPA does
make provision for positive requirements to be included within an
agreement, and I understand that these would be enforceable as contracts
between the parties to the S106 and the Council.

18.20

The other weakness of the S106 relates to the provision which allows the
phasing programme to be varied by agreement with the Local Planning
Authority. If agreement is not reached, the matter goes to a dispute
resolution procedure before a nominated “expert” 791 . There is no
requirement in the S106 for the applicant to undertake any public
consultation or advertisement of any changes proposed. I note the
applicant’s point that any detail relating to the S106 must appear on the
public record, but the record would be made after the change had been
agreed. If the phasing programme was to be the subject of a condition,
then any changes would need to be subject to an application under S73 of
the Town and Country Planning Act, with the consequent advertisement and
public consultation.

790
791

LCC/INQ/8
S106 Operative Provision 13 p11
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18.21

The applicant accepts that phasing could be covered by condition or S106.
Circular 11/95 advises that in such circumstances a condition should be
used in order to give the developer the right to appeal. However, in this
case the applicant is satisfied that the S106 provides sufficient flexibility
through the dispute resolution process to be content that there would be no
need to appeal. For the applicant it was stated that no further changes
would be made to the S106 and, on the basis that the S106 would provide
sufficient security to the phasing programme, no condition would be
acceptable. As a result no alternative condition has been discussed, and the
proposals rely on the security provided in the S106 for the implementation
of the phasing.

18.22

In relation to the provision of the pedestrian link between the old and new
shopping centres (1c, 2b in Phasing agreement), and the construction of the
Stadium (1a in Phasing Agreement), the S106 provides no more security as
to their implementation than conditions 9 and 11 as set out in the
conditions proposed by the applicant and KMBC. This reinforces my view
that the changes to the conditions which I have recommended are essential
if planning permission were to be granted. The conditions I put forward to
the SoS would provide more certainty that the retail development would not
be constructed unless the stadium was also to be constructed, and a
meaningful pedestrian link was to be provided with the existing town
centre.

18.23

I have considered the implications of the separate ownership of the land
required for the development of Phase 2[17.7.10]. This land is not covered
by the S106 Agreement, and the applicant has included a requirement for
an “After-Acquired Interest” to become subject to the provisions of the
S106. It seems to me that this provision does not give the Council any
means of ensuring that the applicant purchases the land and implements
Phase 2. As a result, the only security which could be provided to achieve a
link and avoid the potential for the new retail units south of Cherryfield
Drive from being built as a separate retail park, is through the change which
I recommend to condition 9.

19.

Summary of conclusions and overall balance
a. Whether the proposed development accords with the
development plan for the area (in this instance the emerging
replacement RSS for the North West, and the Unitary Development
Plan), having regard to the provisions of Section 38(6) of the
Planning and Compulsory Purchase Act 2004.[17.2.1-17.2.30]

19.1

The North West of England Regional Spatial Strategy to 2021 has
now been adopted and is the most up to date element in the statutory
development plan against which this application falls to be assessed. It sets
out the spatial priorities for development in the region in Policy RDF1 and
for retail development in particular in Policy W5. I find that the proposal is
in conflict with these policies by reason of the inappropriate scale of the
development for a suburban town. The scheme would result in a significant
change in the retail hierarchy which is not provided for by the policies of the
RSS. The change in status of Kirkby with its population of 41,000 to a subregional shopping centre on a par with the much larger towns of St Helens
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and Warrington would not achieve the purpose of Policy W5 which is to
achieve a sustainable distribution of high quality retail facilities.
19.2

The scheme would bring socio-economic benefits to a town with a high level
of multiple deprivation, and RSS recognises the significance of the need for
regeneration in such locations. However, the policies of RSS do not provide
for the provision of socio-economic benefits in one town to override the
spatial priorities of the plan for the region as a whole. The requirement in
RSS is for development in a suburban centre to reflect the individual
character and location of the town, and to meet local needs. That is clear
from a number of policies within RSS, in particular RDF1, W5 and LCR3.

19.3

In terms of the spatial principles of RSS as expressed in Policies DP1-9, as
might be expected with any major development proposal, there are degrees
of conflict and compliance between the proposals and the policies.
However, to the extent that there is any compliance, in my view this does
not override the conflict with the spatial priorities of the plan. I therefore
conclude that the proposal is in overall conflict with the spatial strategy of
RSS.

19.4

Whilst the Knowsley Replacement Unitary Development Plan was
prepared and adopted in accordance with the earlier RPG13, the strategy to
maintain the relative positions of the three Knowsley towns of Kirkby,
Prescot and Huyton is not in conflict with the spatial policies of the newly
adopted RSS. The quantity of new retail development promoted in Policy
S4 may justify a review in the light of more recent assessments of
quantitative need, but this does not in itself undermine the weight that
should be accorded to the KRUDP as the statutory Development Plan and
justify a development of the scale proposed.

19.5

The other argument put forward by the applicant to set against the status of
the KRUDP policies is that the Plan in relation to Kirkby Town Centre has
failed because of the lack of market interest. There is evidence of other
constraints to the redevelopment of the town centre which have impeded
the implementation of the policies, and the exclusivity agreement between
KMBC and TEV was entered into in November 2006 shortly after the KRUDP
was adopted in June 2006. The KRUDP policies have not had the
opportunity to succeed.

19.6

There is also conflict with Policies CP3 and S8 which seek to minimise the
need to build on green field sites and apply the sequential test in PPS6.
Further conflicts arise as a result of the physical impacts that a development
of this scale would have on a relatively quiet suburban town, with the loss
of urban green space and the impact of the stadium and its use on the
living conditions for residents of the Grange estate.

19.7

For the reasons I have given, I place little weight on the emerging LDF
policy and the SCS. Regeneration is a significant issue in the north west,
but I find no indication in the development plan as a whole to justify that
the spatial strategy should be set aside in order to allow a scheme which
purports to deliver regeneration particularly where the scheme is wholly out
of scale with the centre in which it is proposed. I therefore conclude that
the proposal is substantially in conflict with the policies of the development
plan as a whole.
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b. The extent to which the proposed development is consistent
with Government policies in Planning Policy Statement 6: Planning
for Town Centres, particularly with regard to:
i whether there is a qualitative and quantitative need for a retail
development[17.3.1-23]
ii. if the scale of the proposed development has been demonstrated
as appropriate;[17.3.24-34]
iii. whether there are any more central sites capable of
accommodating the proposed development as a whole or in
disaggregated form;[17.3.35-38]
iv. the impact of the proposed development on the vitality and
viability of nearby centres;[17.3.39-73]
v. whether the application is in accordance with the retail
hierarchy of the sub-region;[17.3.74-78]
vi. whether the development should be promoted through the
development plan process, rather than through a planning
application;[17.3.79-80]
vii. the accessibility of the site by all means of transport and the
promotion of linked shopping trips between the development to the
south of Cherryfield Drive and the existing town centre;[17.3.81-94]
19.8

i) There is no dispute that there is both a qualitative and quantitative need
for new convenience shopping in Kirkby. There is also a need for some
further comparison retail floor space in the town. However, the need is not
proven for a development of 42,518 sq m GIA of comparison retailing in
Kirkby. The applicant’s assessment of quantitative need for this level of
floorspace relies on the identification of a catchment area which is
disproportionate to the size and function of Kirkby. For the reasons given, I
consider that the applicant’s assessment of quantitative and qualitative
need for the level of comparison floorspace proposed in the application is
flawed.

19.9

ii) The scale of the development is inappropriate to the role and function of
the suburban town of Kirkby. Nor is Kirkby a failing town centre which
requires this scale of retail development in order to meet its need for new
retail floorspace. I conclude that the proposal is not of an appropriate scale
for Kirkby, and the scale is not justified by any need for a “critical mass” of
retail development.

19.10

iii) There are more central, brown field, sites which would accommodate a
substantial retail development, but not one of the magnitude proposed. I
do not accept the “critical mass” argument and consequently do not accept
the applicant’s reasons for not considering development of the town centre
sites first. Furthermore, although the application includes those sites within
its boundaries, their redevelopment is far from certain and the scheme as
proposed could be built with very little regeneration of the existing town
centre. I conclude that the scheme does not meet the sequential test.
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19.11

iv) The new retail development at Kirkby would occur at a time when
nearby town centres have seen a significant level of cumulative impact as a
result of new retail floor space permitted within and just outside the Study
Area. These centres will need time to adjust to the changes and are likely to
be more vulnerable to harm from a modest increase in cumulative impact
as a result of the Kirkby scheme. I identify Bootle as a town centre which
would be likely to be affected in this way.

19.12

Furthermore, in W Lancashire the adopted Local Plan includes proposals for
a significant retail development for Skelmersdale. In view of the proximity
of the town to Kirkby, I find that it is unlikely that such a scheme in
Skelmersdale would be successful in attracting retailers if the Kirkby
scheme was to go ahead. On that basis I consider that the effect of the
Kirkby proposal would be harmful to the future vitality and viability of
Skelmersdale since it would undermine the development plan strategy for
the town.

19.13

Similar considerations apply to St Helens where Tesco is vacating the town
centre and thus making available the site in Chalon Way for comparison
retail development. Even though the site is owned by the development arm
of Tesco, I do not accept that this is a guarantee that the new scheme will
be delivered. It is at an early stage and there is a risk that the
development, which would accord with the aims of RSS Policy W5, would be
undermined by such a large scheme at Kirkby.

19.14

As for the town centre of Kirkby itself, there is a high risk that Somerfield
would close, and this provides an anchor to shops in St Chad’s Parade. I
am not convinced that the “halo effect” referred to by the applicant would
be successful in regenerating St Chad’s, or in securing the redevelopment of
the “Asda” site in the northern part of the town centre. As a result there is
a significant risk to the vitality and viability of the existing Kirkby town
centre.

19.15

The Kirkby development is unlikely to cause serious harm to the vitality and
viability of Liverpool City Centre, but the loss of some £50m of trade would
conflict with the objective of regional policy to support and enhance the
City’s role as the primary economic driver of the Liverpool City Region. It
could also undermine the delivery of the substantial enhancement to the
status of the City as a world class city which Liverpool One was intended to
achieve.

19.16

I therefore conclude that the application proposals would be likely to have a
harmful effect on the vitality and viability of Kirkby, Bootle, Skelmersdale
and St Helens, and would conflict with RSS policy to support and enhance
the Liverpool city centre.

19.17

v) The scheme would remove Kirkby from its current position in 11th place
below Huyton, Ormskirk and Bootle to fifth place above St Helens (without
Chalon Way). This would raise Kirkby from its current function as a
suburban centre to a sub-regional shopping centre. It would be a
substantial change to the retail hierarchy. There is no provision in RSS for
such a change, so I conclude that the application is not in accordance with
the retail hierarchy of the sub-region.
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19.18

vi) It is government policy that a proposal of this scale would be expected
to proceed through the LDF process. Whilst the process of public inquiry
has subjected this application to considerable scrutiny, this is no substitute
for examination through the LDF process which would enable alternatives to
be properly considered. In view of the harm which I identify as arising from
this proposal, I consider that it is one that should be promoted through the
development plan process to enable potentially less harmful alternatives to
be properly considered.

19.19

vii) The site has some connections by bus to the towns from which the new
development would be expected to draw trade. There is also a rail station,
but this is over 1 km from the location of the proposed new retail units, and
is therefore likely to be less attractive as a means of travel for shoppers.
The site is very well connected to the regional and national road network
through its close proximity to the junction with the M57 motorway. With
the on site surface level car parking proposed in the scheme, the use of the
car is likely to be very attractive to shoppers wishing to visit the new
development. As a result I consider that this is the form of transport most
likely to be chosen by shoppers travelling from outside the town to shop in
the new scheme.

19.20

The potential for linked trips between the new development and the existing
town centre, depends first upon the delivery of a good connection between
the two. Phase 2 of the scheme would provide a physical link but the site is
not in the ownership of the applicant or the Council. I recommend a
condition to provide increased security to the provision of the link.

19.21

However, even with the physical connectivity resulting from the
construction of Phase 2 and consequently Phase 3a, there would be a lack
of integration between the old and the new shopping. The new
development would be a largely inward looking retail scheme in an edge of
centre location, with its own car parking provision. Even with the
pedestrian link, it would not be an effectively integrated extension to the
existing main shopping area. The attractions of the development south of
Cherryfield Drive would draw shoppers away from the old town centre even
with the improvements to the outdoor market, and the likely closure of
Somerfield would further weaken the vitality and viability of the old town
centre.

19.22

Phase 4 has the potential to draw shoppers back through the existing town
centre. However, Phase 4 is a wholly speculative part of the scheme. Its
delivery depends on the attraction of a developer. With the old centre
suffering the impacts of the new development south of Cherryfield Drive, it
is unlikely that a developer would be found to implement Phase 4 within a
reasonable timescale. In these circumstances I conclude that the potential
for linked trips between the old and new shops is poor.
c. Whether the application would deliver a sustainable form of
development, as outlined in PPS1: Delivering Sustainable
Development, and respect the need for appropriate standards of
design in relation to the individual elements of the scheme, and the
spatial relationship between the different components of the
development;[17.4.1-.25]
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19.23

With the conflict I find between the proposals and recently adopted RSS, it
is unlikely that the scheme would comply with the spatial objectives of
PPS1. In terms of sustainable economic development, the impact of a
significant retail development at Kirkby brings the risk of loss of investor
confidence in Skelmersdale and St Helens such that new retail schemes
which accord with development plan strategy may be lost. There would
also be the loss of trade to the regional centre which is a City that policy
seeks to support and to enhance. Liverpool is a public transport hub and
surveys demonstrate the high use of public transport for shopping trips to
the City. A diversion of trips from such a centre to a new development in
Kirkby which is likely to rely heavily on shoppers travelling by car[17.5.8] is
not sustainable in the terms of PPS1.

19.24

With the development of a significant area of green field land, and the risk
that underused sites within the existing town centre would not be developed
I also find that the proposal conflicts with the aim for the prudent use of
natural resources.

19.25

In terms of design, whilst the stadium would be conventional in its style, it
would still be a striking building in its own right. However, having regard to
the townscape in which it would sit, I consider that it would not be
compatible with its low rise residential surroundings.

19.26

The design of the retail units south of Cherryfield Drive would be box like
and functional. They would be built around and front onto a large area of
surface car parking, and would have a strong resemblance to many other
out-of-town shopping centres which lack any sense of local distinctiveness.
Furthermore, with the inward facing layout of the retail units, they would
not help integrate the stadium with the residential areas to the south and
west. I conclude that the scheme would fail to protect and enhance the
environment and to provide good and inclusive design in the terms of PPS1.
d. Whether the application promotes sustainable transport choices
and reduces the need to travel by private transport as identified in
PPG 13: Transport[17.5.1-32]

19.27

The applicant’s prediction of aggregate travel distances cannot be regarded
as reliable and as a result there is no definitive assessment of the extent to
which the proposal would affect the level of car use for shopping trips.
However, although Kirkby has a good level of public transport provision for
a suburban centre, it is not a public transport hub, so the opportunities to
catch a bus or take a train to the new scheme from locations throughout the
PCA would be restricted. In view of the excellent road connections and the
provision of surface level car parking outside the new shops, the attractions
of car use to travel to the new scheme would be high.

19.28

In terms of food shopping, the proposal would reduce the number of car
borne shopping trips made by Kirkby residents to locations outside their
town to offset against shoppers travelling by car to the new Tesco from
Zones 2, and 4. However, having regard to the high levels of trade
expected to be drawn from outside Kirkby (Zone1), I find the applicant’s
view that aggregate distances travelled by private car for convenience
shopping would be neutral in comparison with the existing circumstances to
be optimistic.
Page 297

Report APP/V4305/V/08/1203375

19.29

For non-food shopping, with the high level of public transport use for trips
to Liverpool for non-food shopping, any switch by Kirkby residents from
Liverpool to the new scheme would be unlikely to result in a significant
reduction in travel by private car. A large number of new shoppers are
expected to be drawn to Kirkby from Zones 2 and 4, and I find that the use
of private transport to make these trips is likely to be very attractive. Some
of these trips may replace trips to Liverpool or the more local centres of
Preston or Huyton which could be made by public transport, thus resulting
in an increase in journeys by private transport.

19.30

Although the level of car parking to be provided in the development falls
within the maximum standards in PPG13, this does not in itself provide for a
sustainable scheme. I consider that it is more likely the Kirkby retail
development would lead to an increase in the use of private transport within
the sub-region. It would not therefore promote sustainable transport
choices and lead to a reduction in the need to travel by private transport as
identified in PPG 13: Transport.

19.31

In relation to the use of the Stadium, the Match Day Travel Plan aims to
reduce the number of home supporters travelling to the stadium by car on
match days from the 72% found on a survey of travel at Goodison Park, to
55%. This is a creditable objective for the Plan. However, there is a lack of
certainty that it can be achieved. The achievement of a reduction in the use
of the private car to travel to matches depends upon a restriction on the
availability of car parking in convenient locations near to the stadium. The
designation of the town as a CPZ is a key part of the strategy to achieve
this restriction. That designation cannot be guaranteed.

19.32

The S106 provides for a reduction in the capacity of the stadium, but only if
the Travel Plan has not been implemented and the modal share target has
not been achieved. No provision is made for any reduction in stadium
capacity if the CPZ is not designated or if the travel plan is implemented in
full but the modal share target is not met. The limited nature of the
preconditions for a penalty to be incurred, rather than as a straightforward
response to a failure to achieve the modal split, does in my view
compromise the potential efficacy of the transport strategy.

19.33

There are other weaknesses in the Travel Plan relating to the way in which
sustainable transport choices would be delivered. There are severe
constraints to the level of rail transport which could be provided. Some 200
additional buses and coaches would be required to provide the major
proportion of the non-car travel mode. Since these would not be existing
public transport services which are already on the network, the contribution
to a reduction in emissions would be limited.

19.34

There are uncertainties in the way in which the travel plan would be
delivered. It is not clear how the vehicles required to meet the needs of the
club on match days would be supplied, particularly on weekday evenings
when service operators already have the majority of their vehicles on the
network. Neither are the plans for the provision of park and walk and park
and ride sites clearly defined. In my view the problems I have identified
with the travel plan, and the doubt there must be as to the achievement of
the modal split, are the consequences of the proposal to locate a 50,000
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seater football stadium in a town which does not have the benefit of a major
public transport interchange as advised by PPG13.
19.35

I conclude that Kirkby is not a location in which the use of sustainable
transport choices would be promoted by a retail development of the scale
proposed, and it is far from certain that the aim to achieve a sustainable
transport solution for football matches would be achieved.
e. Whether the application has fully taken into consideration the
requirements of PPG17: Planning for Open Space, Sport and
Recreation, with particular regard to the loss of open space and
playing fields;[17.6.1-13]

19.35.1 I find that with the replacement provision secured within the application
proposals, there would be adequate provision of green space for formal and
informal games, recreation and health, and the proposal would comply with
the requirements of PPS17 and KRUDP Policy OS3. The loss of the Valley
Hills to development would conflict with the green space protection aims of
sections (a) and (d) of KRUDP Policy OS1 and Policy OS2.
f. The relationship between the development to the south of
Cherryfield Drive and the existing Kirkby Town Centre, including the
proposed phasing and the need to ensure that the planned
development of the existing town centre is fully secured within an
acceptable timeframe as far as possible;[17.7.1-18]
19.36

The flexibility provided for the applicant in the S106, which provides for
changes to be agreed with KMBC, and if not agreed, to be determined by an
independent expert does in effect reduce the reliance which the SoS can
place on the provisions of the phasing agreement from being secured. In
particular I have identified the risk that Phase 2 would not be implemented,
leaving the new development south of Cherryfield Drive as a free standing
retail park with no physical connection to the existing town centre. The
replacement condition (9) which I recommend would provide increased
security for the provision of the pedestrian link, and with the acquisition of
the land for Phase 2 the likelihood of the completion of this Phase must be
improved.

19.37

However, even if Phase 2 together with the whole of Phase 3 are delivered,
it is Phase 4 and the redevelopment of the former Asda site which would
provide the only substantial retail development and remodelling of the
existing shopping centre. There is no commitment in the S106 to
implement Phase 4 which must rely on the ripple effect of market forces as
the new units in the first 3 phases of the scheme are taken up and retailers
look more widely to fulfil their needs.

19.38

From the start of construction to the completion of Phase 4, the Design and
Access Statement indicates a period of 5 years. However, Phase 4 is no
more than speculative so there is no certainty as to the date for completion
of this phase. The period for construction and occupation by retailers of the
first 3 phases of the scheme would take some years, and I have identified
some of the likely consequences for the existing town centre with an
increasing number of vacant units in St Chad’s Parade. The risk is that the
decline in the vitality and viability of the existing town centre as a result of
the development of the Tesco scheme would reduce its attraction to such an
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extent that Phase 4 would not secure a developer. For the reasons I have
given[17.7.15], reliance should not be placed on the current ownership of
the town centre to prevent this effect.
19.39

The implementation of Phase 4 is critical to secure a development for Kirkby
which would deliver the regenerative benefits claimed by the applicant for
the town centre. I therefore conclude that the planned development of the
town centre is not fully secured within an acceptable timeframe.
h. Any other relevant matters.
The case for regeneration and the construction of the
stadium[17.8.1-21]

19.40

It is the applicant’s case that if conflict is found with the development plan,
the regenerative benefits of the scheme would outweigh that conflict. There
are two main sources of regeneration: the socio- economic benefits to be
derived from the application scheme, and the potential for
physical/environmental regeneration.

19.41

The application scheme would bring a significant new investment to Kirkby
which would provide a number of new jobs. The jobs would largely match
the local skills base, and together with the Tesco Job Guarantee scheme
would provide benefits to the hard to reach in the local community. The
number of jobs to be provided would depend on the extent to which the
scheme is completed, but the minimum number of jobs for Kirkby is likely
to be 549 more jobs than would be generated by a 9,000 sq m food store.
The other source of benefits would derive from the relocation of the Everton
Stadium to Kirkby, with the consequent raising of the profile of the town,
the regenerative benefits of the link with a major sport, and the work of the
Everton in the Community scheme. In a town which experiences a high
level of deprivation, these socio-economic benefits should carry significant
weight.

19.42

However, I have identified the weakness of the applicant’s case in relation
to the availability of finance for the new Stadium. For the benefits from the
stadium to carry weight, more security is required for its delivery. I put
forward a condition (11) to ensure that development of the retail scheme
does not proceed until there is more certainty as to the delivery of the
stadium.

19.43

In terms of physical/environmental regeneration, the Stadium would be a
striking new physical feature for Kirkby, even though it may appear as
rather incongruous in its suburban setting, and would result in the loss of a
valued area of urban green space. However, the retail units in the
development south of Cherryfield Drive would do little to enhance the
physical environment of the town, or to help the stadium integrate with its
residential neighbours. Those elements of the application proposal which
are guaranteed by the S106 and which would contribute to the physical
regeneration of the town are limited. These include the upgrading of the
bus station and the outdoor market, the demolition of the unsightly Kirkby
baths, landscaping and improvements to the public realm.

19.44

With the amended condition (9) which I recommend, it is more likely that
Phase 2 as a whole, and consequently Phase 3a, would be implemented
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with the consequent benefits to the environment along Cherryfield Drive.
The implementation of Phase 3b then has the potential to improve the
appearance of the edge of the town centre, north east of the roundabout
junction between Cherryfield Drive and Valley Road. However, these
developments are within the edges of the existing town centre and would
not contribute to the regeneration of the core shopping area. That part of
the application scheme which is the key to any comprehensive
redevelopment of the town centre (Phase 4) is not secured within the
scheme, and I find that there is a serious risk that it would not be built.
19.45

The failure to secure Phase 4 at an early stage in the application scheme
would leave the heart of the existing town centre at risk of serious decline.
Thus it is most likely that the provision of jobs in the new development,
together with the potential benefits of locating EFC within the town, would
be achieved at the cost of the decline of the existing shopping centre, with
little prospect of securing the redevelopment of the Asda site and the
regeneration of the existing town centre as a whole.

19.46

With the town centre now in the ownership of the applicant, there is the
potential for the earlier constraints to redevelopment to be overcome.
Nevertheless, no alternative to the application scheme has been
investigated, and no evidence submitted to demonstrate that the application
scheme is the only viable means for securing a regenerative development.
I find no persuasive evidence that an alternative could not be delivered
which would comply with the sequential approach in national and
development plan policy and secure the comprehensive redevelopment of
the town centre as a whole. In these circumstances, the regenerative
benefits of the application proposal carry less weight.
Living Conditions[17.9.1-35]

19.47

The new stadium would have a harmful effect on the living conditions of the
residents of a grou49p of houses in Whinberry Drive through loss of daylight
and harmful visual impact. Residents in the Grange estate would also be
the most affected by noise from the stadium during football matches.

19.48

Clearly there would be a large number of fans who would experience the
enjoyment of each match as against the relatively modest number of
residents who would experience the most severe impact of noise. However
those residents purchased their property in the expectation that they would
enjoy the relative tranquillity of a location adjacent to green space
protected by KRUDP policy.

19.49

I also share the concerns of objectors about the disturbance which would be
caused by the large numbers of fans as they leave the stadium late in the
evening following a match. This is not an urban location in which there is a
night time economy and in which noise from the streets late in the evening
might be expected. The disruption at the end of each match is likely to be
spread throughout the community and would have a significant effect on
the way in which the town’s residents conduct their lives. I find that this
suburban residential town is not a suitable location for such a large football
stadium in view of the impact on the living conditions of its residents.
Heritage Matters[17.10.1-3]
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19.50

There is some distance between the majority of the proposed development
and the Old Hall Conservation Area in which is located St Chad’s Church. In
view of the distances combined with the visual barrier provided by the
intervening roads, I consider that the proposal would preserve the character
and appearance of the Conservation Area and the setting of the listed
building.
Overall Balance

19.51

For the reasons set out in my conclusions I find the following:
a) The proposed development is in conflict with the spatial policies of the
recently adopted RSS by reason of its scale and location. Furthermore,
there is no provision in the KRUDP for Kirkby to accommodate a retail
scheme of this size or in the location proposed.
The proposed
development does not therefore accord with the development plan for
the area.
b) The proposal is not consistent with Government policies in PPS6.
i) No quantitative or qualitative need is proven for a retail
development of the scale proposed in Kirkby.
ii) The scale of the development is not appropriate to a suburban
town of the role and function of Kirkby.
iii)The applicant has failed to demonstrate that a scheme which
makes use of brownfield land identified in the KRUDP for retail
development cannot be developed first or to reduce the use of
an out of centre green field site. The proposal fails the
sequential test.
iv) With the other retail commitments within and just beyond
the study area there is the risk of harmful cumulative impact on
identified centres; the risk that the scheme would undermine
investor confidence in Skelmersdale and St Helens; and a major
risk of failure of the regeneration of Kirkby town centre. The
scheme would also take a significant level of trade from
Liverpool City Centre, which conflicts with RSS policy to
enhance its retail function.
v) The scale of retail development proposed for Kirkby would cause
a significant change in the retail hierarchy of the sub-region
which is not provided for in RSS. It would result in an
unsustainable distribution of comparison retail facilities.
vi) It is Government policy to consider a development of this
scale through the LDF process which would enable a proper
consideration of alternative forms of development to meet the
need identified.
vii) Whilst public transport services are available in Kirkby, in
view of the accessibility of the site from the regional and
national road system and the availability of on site car parking,
the retail development is likely to attract shoppers to use
private transport. Having arrived in the car park south of
Cherryfield Drive, with the lack of physical integration between
the new retail units and the old town centre, and the lack of
any anchor store noth of Cherryfield Drive to attract shoppers,
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there is unlikely to be linked shopping trips between the new
development and the old town centre.

19.52

c)

The proposals fail to deliver an appropriate standard of design with
poor spatial relationships between the old town centre and the new
shopping south of Cherryfield Drive, and between the stadium and
nearby residential development. It is therefore in conflict with PPS1.

d)

By reason of its design, scale and location the retail development
would encourage the use of private transport with a potential increase
in car borne shopping trips. Whilst the Stadium Travel Plan has a
commendable target modal share which would reduce reliance on the
car for journeys to Everton matches, the plan has a number of
shortcomings and there are insufficient mechanisms to secure the
achievement of the target. As a result I find conflict with PPG13.

e)

The requirements of PPG17 in relation to the provision of sports
facilities can be met, but there is conflict with the UDP policies in
relation to the protection of urban green space.

f)

With a separate inward facing retail development set around its own
car parking, the proposals lack integration with the existing shopping
centre.
It would operate largely as a separate edge of centre
development and as a result the proposal would have a poor
relationship with the existing town centre. There is no certainty that
the development within the existing town centre would be secured
within an acceptable timeframe.

g)

I set out a list of conditions which I recommend the SoS should
impose in the event that he decides to grant planning permission. In
particular condition 9 is necessary to provide greater security to the
provision of a pedestrian link between the old and the new shopping
centres; and condition 11 is necessary to reduce the risk that the
retail scheme is constructed before finance has been secured for the
stadium.

h)

There are socio-economic benefits which would arise from the
development of the retail units and the Stadium, but the achievement
of the physical regeneration of the old town centre is uncertain. In
particular there is a lack of any security that the town centre
development would be delivered. Whilst the Stadium would give the
town a new profile, there would be a harmful impact on many of the
town’s residents, in particular those most affected by the scheme in
the Grange Estate.
Furthermore, there is no evidence that an
alternative scheme which makes use of the town centre sites, could
not be delivered with its own socio-economic benefits and without the
significant conflict which I find with national and development plan
policy.
In conclusion I consider that the harm which I have identified from the
application proposals is not outweighed by the regenerative benefits which
the scheme would bring. As a result I consider that planning permission
should be refused.
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20.

FORMAL RECOMMENDATION

20.1

For the reasons I have given, I recommend that planning permission be
refused. Should the Secretary of State not agree, then I recommend the
conditions set out in Annex A to this report be attached.

Wendy Burden
INSPECTOR
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Annex A
SCHEDULE OF INSPECTOR’S RECOMMENDED CONDITIONS
All references to OPA and DPA mean Outline Planning Area and Detailed Planning
Area respectively.
STANDARD TIME LIMITS AND DETAILS
1.

Development within the site of the DPA must be begun not later than the
expiration of 3 years beginning with the date of this permission.

2.

Approval of the details of the layout, siting, scale, appearance, access and
landscaping in relation to the OPA (hereinafter called “the reserved matters”)
in respect of any phase of development shall be obtained from the local
planning authority in writing before any development within that phase of
development commences.

3.

Application for approval of reserved matters in relation to the site of the OPA
must be made not later than the expiration of 5 years from the date of this
permission and the development must be begun no later than the expiration of
2 years from the final approval of the reserved matters or, in the case of
approval on different dates, the final approval of the last such matter to be
approved.

4.

All details submitted for approval in relation to the DPA, shall be in accordance
with the Application and details outlined in the Environmental Statement. All
details submitted for approval in relation to the OPA shall be in accordance
with the parameters of section 4 of the Environmental Statement and
Appendix 3 to the Design and Access Statement of April 2008, or any variation
thereto which would not fall outside the description of development contained
within this permission, and which is approved in writing by the LPA giving
reasons for their decision and either;
A)

the LPA is satisfied that the variations will not have any significant
environmental effects, or
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B)

the application for variation has been accompanied by an Environmental
Statement assessing the significant environmental effects of the
variation.

STADIUM
5.

Notwithstanding the provisions of Article 3, Schedule 2, Part 4, Class A and B

of the Town and Country Planning (General Permitted Development) Order 1995
(including any Order revoking or re-enacting that Order, with or without
modification) the stadium and its podium, its car parking and servicing area, the bus
and coach parks, and the retail car parking shall not be used for the siting of works,
plant or machinery and shall not be used for fetes, boot sales, BBQ's or any festival,
concert, open air music events, function or fund raising event (excluding testimonials
and functions or fund raising events held within enclosed rooms within the stadium)
whether or not incidental to the approved use.
6.

The use of the stadium pitch shall be limited to the following:
a) Everton FC first, reserve, youth and ladies home Association Football
team games;
b) The screening of Everton FC first and reserve team away Association
Football games;
c) Other association football domestic cup competition games and
International club and national team games (where there are no more
than 6 non-EFC major association football games in any 12 month period)
d) Non-association football major events limited to no more than 6 in any
12 month period.
For the purpose of this condition a major event is defined as a single day
event attended by 7500 visitors or more.

7.

The Stadium shall not be brought into use unless and until a Stadium
Management Plan has been submitted to and approved in writing by the Local
Planning Authority. The Stadium Management Plan shall include details of:
a) Event Management Plan;
b) Operations Plan;
c) Local Area Management Plan (LAMP);
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d) Stadium Travel Plan;
e) Measures to monitor the effectiveness of the above Plans and
arrangements for periodic review;
f) Stewarding Plan;
The provisions of the approved Stadium Management Plan (or as otherwise
approved in writing by the Local Planning Authority) shall be carried out in full.

8.

The retail sale of goods within the stadium building shall be restricted to the
sale of sports related goods and merchandise only.

RETAIL
9.

A) No part of the construction of the retail development south of Cherryfield
Drive shall be carried out before:
i)

it has been demonstrated to the Local Planning Authority that

the developer has demolished all of the residential properties within the
site on Spicer Grove, Eagles Court, Cherryfield Crescent, southern side
of Cherryfield Drive and Adrian’s Way, and all of the non residential
properties in the same area on the south side of Cherryfield Drive; and
ii)

a design for a scheme to provide a pedestrian link between the

Arena car parking area, across Cherryfield Drive and into Newtown
Gardens has been submitted to and approved in writing by the Local
Planning Authority. This scheme shall be in general accordance with
drawing TEV/INQ/5(5.1).
B) No part of the retail development south of Cherryfield Drive shall be
opened for trading until the pedestrian link between the Arena car parking
area, across Cherryfield Drive and into Newtown Gardens has been
constructed in accordance with the approved scheme and is open for use..
10.

A) The retail Gross Internal Area of this permission shall not exceed an
additional 50,000sqm (over and above any replacement floorspace) of which
no more that 6,584sqm shall be mezzanine floors.
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B) The net retail floorspace of the permission shall not exceed 38,139sqm of
which no more than 32,997sqm shall be for the sale of comparison goods. No
more than 5,142sqm of the net retail floorspace permitted shall be used for
the sale of convenience goods.
C) Prior to the installation of any of the 6,584sqm of the mezzanine floorspace
hereby permitted, details of the location of the same shall be submitted to and
approved in writing by the LPA. No such mezzanine floorspace shall be
installed within Block A.
D) Outside the defined town centre and notwithstanding the provisions of the
Town and Country Planning (General Permitted Development) Order 1995 (as
amended) (and any Order revoking or re- enacting that Order), there shall at
no time be any additional gross or net floorspace provided within any unit or
block.
11.

No construction of any part of the retail development in the site of the DPA
hereby permitted shall be commenced until a contract or contracts have been
let for the construction of the stadium structure, roof, external envelope and
podium structure. No retail unit shall subsequently be opened for trading until
completion of the stadium structure, roof, external envelope and podium
structure.

12.

No part of the development within the site of the DPA shall be commenced
until a scheme relating to the provision of trolley grilles/barriers or other
trolley control system has been submitted to and approved in writing by the
Local Planning Authority. The scheme shall be implemented in full prior to
commencement of trading at any retail store requiring the use of trolleys and
shall be retained thereafter at all times that the store(s) is/are in operation.

13.

Prior to commencement of construction of the proposed substations, details
including siting, access and appearance shall have been submitted to and
approved in writing by the Local Planning Authority. The substations shall be
constructed in accordance with the approved details.
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14.

Before commencement of development of any of the retail units in the DPA,
details of the design of the proposed shop fronts shall have been submitted to
and approved in writing by the Local Planning Authority. The shop fronts shall
be installed in accordance with the approved details.

15.

Before commencement of development of any of the retail units in the DPA, a
detailed specification and programme for the replacement 5-a-side pitches
shall be submitted to and approved in writing by the Local Planning Authority.
Prior to the closure of the existing 5-a-side pitches within the site, the
replacement pitches shall be completed in accordance with the details so
approved.

ENVIRONMENTAL PROTECTION
Protection during construction
16.

No part of any phase of the development shall be commenced until a
Construction Code of Practice for that phase of the development has been
submitted to and approved in writing by the Local Planning Authority. The
Code of Construction Practice shall include details of the measures proposed
during construction to manage and mitigate the main environmental effects of
the relevant phase of the proposed development. The submitted details shall
include within its scope but not be limited to:a) a programme of works including phasing, hours of operation and measures
for the control of traffic to and from the site, and within the site including
operative parking, during construction;
b) details of measures to control mud, dust, noise and vibration and odour;
and
c) details of steps to be taken for monitoring the effectiveness of controls
proposed.
All works agreed as part of the Construction Code of Practice shall be
implemented in accordance with an approved timescale and where appropriate
retained as such thereafter.

17.

Prior to commencement of any construction or demolition works in the DPA
area including construction of the haul road (with the exception of any works
required to form the acoustic barriers), acoustic barriers shall be completed to
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the west and north of houses in Whinberry Drive in accordance with details of
construction and precise location previously submitted to and approved in
writing by the Local Planning Authority. The above details shall include a
maintenance scheme for the acoustic barriers. The acoustic barriers shall be
retained (and maintained in full accordance with the approved maintenance
scheme) at all times thereafter that the retail and stadium uses hereby
approved remain in use.
Protection from operational noise
18.

The stadium shall not be brought into use until a scheme of attenuation to
control the breakout of noise from the entertainment, banqueting and
conference facilities within the building has been submitted to and approved in
writing by the local planning authority. The scheme shall ensure that the
outbreak of such

noise is inaudible at the boundaries of the nearest

dwellings in Whinberry Drive and Tithebarn Lane. The approved scheme shall
be implemented before any use of the building for such purposes, and
thereafter retained.
19.

A) Prior to construction of block A or block K, a scheme for the control of noise
from activities within the service areas of these blocks shall have been
submitted to and approved in writing by the Local Planning Authority. The
scheme shall include details of the background levels (expressed as LA90) at
the locations listed in this condition determined by measurement and/or
calculation. The scheme shall include full details of the noise mitigation
measures and their technical justification to demonstrate that the rating level
of noise from such operations, as defined in BS 4142:1997, does not exceed
the background level (expressed as LA90) at any facade of dwellings in
Whinberry Drive, Bewley Drive and Cherryfield Drive to the south and east of
the site. The measurements and assessment shall be made according to BS
4142:1997. All such measures shall be fully implemented prior to the
commencement

of

operations

and

shall

be

maintained

thereafter

in

accordance with the approved details.
B) Notwithstanding the above, the arrival and departure of delivery vehicles to
units within Block K and Block A, and all loading and unloading activities within
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the service yards of Blocks A and K, shall not take place outside the hours of
07:00 to 23:00 hours on Mondays to Saturdays, and 09:00 to 23:00 on
Sundays.
20.

In relation to any emergency power generation plant:
i)

noise emissions shall not exceed a level of LAeq, 5 min when determined
at the boundary of any dwelling around the site.

ii)

Any test running of such plant shall not take place outside the hours
of 08:00 to 17:00 hours Monday to Friday with the exception of
emergency generators relating to the Stadium when testing shall
also be permitted for a maximum period of 1 hour per day on
weekend match days but not outside the hours of 08:00 to 17:00.

21.

The level of noise from all fixed plant and machinery including all ventilation
and refrigeration units associated with the operation of the uses/buildings
hereby permitted when expressed as a rating level as defined within
BS4142:1997, shall not exceed the levels (dBA) at dwellings and other
receptor locations listed below:
Daytime
(07:00-19:00)

Whinberry Drive &

40

Evening
(19:00-23:00)

39

Night-time
(23:00-07:00)

42

Proposed dwellings
Dwellings South of Bewley Dr

43

35

35

East of Cherryfield/South of Wellfield Ave

39

39

42

West of Tithebarn Lane between Whitefield Dr

42

44

34

and Wood Close
West of James Holt Ave
North of Hall Lane

44
52

North of County Road
East of Webster Dr

44
47

48
48

36
41

47
40

39
36

The levels shall be taken to be free field levels in the daytime, evening and
night-time time periods, determined at the nearest noise sensitive façade of
the dwellings listed. The measurements and assessment shall be made
according to BS 4142:1997. Notwithstanding the above Table, full details of
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the noise mitigation measures required to achieve the levels detailed above
and their technical justification shall be submitted for the written approval of
the Local Planning Authority prior to construction works commencing on any
phase of development. All such measures shall be fully implemented prior to
the commencement of operations and shall be retained thereafter in
accordance with the approved details.
22.

A) No external system of public address, loudspeaker system or amplified
music system shall be operated within the site (other than for the stadium)
without the prior written approval of the Local Planning Authority.
B) The stadium shall not be brought into use until a scheme for the design
specification and operation of the Public Address (PA) system, both internally
and externally, has been submitted to and approved in writing by the Local
Planning Authority. The scheme shall include the proposed hours of operation
and the steps intended to contain noise from the PA system, including but not
limited to the use of localised speaker systems throughout the stadium and
Ambient Noise Sensing capable of minimising the noise level by reacting to the
background noise within the stadium. The approved scheme shall be
implemented and maintained in accordance with the approved details.
C) The use of the PA system in connection with the stadium shall not operate
outside the hours of 09:00 to 23:00 hours with the exception of occasions
when matches extend into extra time and penalties, when the PA system shall
be turned off no later than 23:30 other than in case of safety or emergency.
The use of the external PA system (outside the stadium) shall be restricted to
safety announcements only and shall not be used for general crowd
entertainment.

23.

Prior to commencement of any part or phase of development of new
residential units at Cherryfield Drive/Bewley Drive, a scheme (including
subsequent maintenance) for the protection of proposed dwellings and
gardens within that part or phase from noise from road traffic on Bewley
Drive/Cherryfield Drive and noise from car parking areas to the north and
west shall have been submitted to and approved in writing by the Local
Planning Authority. The scheme in respect of that part or phase of
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development shall ensure that noise exposure within living rooms does not
exceed 35dBLAeq,

16hr

between 07:00-23:00 hours and noise exposure within

bedrooms does not exceed 30 dBLAeq, 8hr and 45 dB LAmax between 23:00-0700
hours. Where windows are required to be kept closed to meet these levels,
then alternative means of ventilation shall be provided. External amenity
areas and gardens shall not be exposed to a level exceeding 55dBLAeq,

16hr

between 07:00- 23:00 hours. Full constructional details shall be provided of
the boundary treatments in respect of that phase or part of development
which forms part of the submitted scheme. All works which form part of the
scheme in respect of that part or phase of development shall be completed
prior to any of the dwellings being occupied and shall be maintained in
accordance with the approved details.
24.

Prior to commencement of development of the new sports pitches in the DPA
or the new residential properties in the OPA, a scheme or schemes shall have
been submitted to and approved in writing by the Local Planning Authority,
detailing measures to minimise impact of noise and lighting from the sports
pitches. Such scheme(s) shall include hours of operation, positioning of the
pitches, boundary treatments and sound insulation measures for the proposed
new houses adjacent to the pitches; and the location, design and specification
of any lighting. The approved scheme(s) shall be implemented in full before
the sports pitches are first brought into use with the exception of any
measures required to the new dwelling houses which shall have been
implemented before the dwelling houses are first occupied. The 5-a-side
pitches shall not be used outside the hours of 09:00 to 22:00 hours on any
day.

Protection of visual amenity
25.

No part of any phase of the development hereby permitted shall be
commenced until full details and samples of the proposed external facing
materials to be used on walls and roofs to that phase of development have
been submitted to and approved in writing by the Local Planning Authority.
The development shall be carried out using only the agreed materials in
accordance with the approved details.
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26.

Notwithstanding the provisions of Schedule 2, Part 4, Class A of the Town and
Country Planning (General Permitted Development) Order 1995 (or any order
revoking and re-enacting that order), prior to development commencing,
details of the design of and programme for the erection and location of
hoardings shall be submitted to and approved in writing by the Local Planning
Authority and thereafter be implemented and retained around the site during
the construction period in accordance with the approved details. This
programme shall include measures to ensure that hoardings fronting key
pedestrian and vehicular thoroughfares are designed to present a varied visual
experience.

27.

The development hereby permitted shall not commence until a scheme which
sets out in detail the re-grading of the rear garden of 27 Whinberry Drive has
been submitted to and approved in writing by the Local Planning Authority
including a timetable for implementation of the same. No works above ground
level involved in the development shall be undertaken before the re-grading
as so approved has been implemented.

28.

No raw materials, finished or unfinished products or parts, crates, materials,
waste, refuse, plant, equipment or machinery or any other item shall be
stacked or stored outside any building on the site.

29.

A) Notwithstanding any details shown on the approved plans, no development
shall take place within any phase of the development until full details of both
hard and soft landscape works for that phase of the development have been
submitted to and approved in writing by the local planning authority and these
works shall be carried out as approved.
B) Details of hard landscape works shall include proposed finished levels or
contours; means of enclosure; car parking layouts; other vehicle and
pedestrian access and circulation areas; hard surfacing materials; minor
artefacts and structures (eg. furniture, refuse or other storage units, signs,
lighting etc) and public art installations and an implementation programme.

Page 314

Report APP/V4305/V/08/1203375

C) Soft landscape works shall include survey details of all existing trees
indicating which of these trees are to be retained; planting plans including
written specifications for cultivation and other operations associated with plant
and grass establishment; schedules of proposed plants, noting species, plant
sizes and proposed numbers/densities where appropriate; and an
implementation programme.
30.

All hard and soft landscape works shall be carried out in accordance with the
details approved pursuant to condition 29. The works approved for each phase
of the development shall be carried out prior to the occupation of any part of
the development within that phase or in accordance with the programme
agreed with the local planning authority.

31.

A landscape management plan, including long term design objectives,
management responsibilities and maintenance schedules for all landscape
areas, other than privately owned, domestic gardens, shall be submitted to
and approved in writing by the local planning authority for each phase of
development prior to the occupation of any building within that phase. The
landscape management plan shall be carried out at all times thereafter as
approved.

32.

The reserved matters submission in respect of the siting of the proposed
buildings shall include a number of sections across the site. The sections shall
indicate existing and proposed ground levels, together with floor levels of any
buildings through which the sections run, and shall extend beyond the site
boundaries to include any surrounding adjacent properties. The development
shall thereafter be implemented in accordance with the approved details.

33.

Prior to the commencement of any development associated with Block M, and
notwithstanding the details so far submitted, there shall have first been
submitted to and approved in writing by the Local Planning Authority full
details of the treatment of the rear elevation to Block M. The development
shall be carried out in accordance with the approved details.

Protection from light intrusion
34.
A) No part or phase of the development shall be occupied until details of all
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external lighting, including floodlighting, (the “Lighting Strategy”) have been
submitted to and agreed in writing by the Local Planning Authority for that
part or phase of the development and no lighting shall be installed other than
in accordance with the approved details. All lighting shall be maintained
thereafter in accordance with the approved details.
B) Notwithstanding the above full pitch floodlighting shall not be used other
than for a sporting event except for any reasonable testing or maintenance of
the floodlights. For practice or any other non-match occasion the floodlights
shall be dimmed in accordance with details previously approved in writing by
the LPA other than in the event that cup competitions require practice under
match conditions.
C) The pitch floodlighting shall not operate outside the hours of 9:00 to 23:00
other than in case of safety or emergency (with the exception of occasions
when matches extend into extra time/penalties, when the pitch floodlighting
shall be turned off no later than 23.30).
Protection from odours
35.

No part or phase of the development shall be brought into use until a scheme
has been submitted to and approved in writing by the Local Planning Authority
which provides details of the means of ventilation and fume extraction from all
kitchen and hot food preparation areas for that part or phase of the
development including:
a) the provision of filtration including odour reduction measures; and
b) the siting and design of any ventilation outlet.
The approved scheme for each part or phase of development shall be fully
installed and operating prior to that part or phase of the development being
brought into use. It shall thereafter be retained, maintained and operated in
accordance with the approved scheme at all times that the kitchen and hot
food preparation areas are in operation.

Ground Conditions
36.

No development in any phase other than that required to be carried out as
part of an approved scheme of remediation shall commence until conditions A
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to D have been complied with. If unexpected contamination is found after
development has begun, development must be halted on that part of the site
affected by the unexpected contamination to the extent specified by the Local
Planning Authority in writing until condition D has been complied with in
relation to that contamination.
A. Site Characterisation
An investigation and risk assessment, in addition to any assessment provided
with the planning application, shall be completed in accordance with a scheme
to assess the nature and extent of any contamination on the site, whether or
not it originates on the site. The contents of the scheme are subject to the
approval in writing of the Local Planning Authority. The investigation and risk
assessment shall be undertaken by competent persons and a written report of
the findings must be produced. The written report is subject to the approval in
writing of the Local Planning Authority. The report of the findings shall include:
(i) a survey of the extent, scale and nature of contamination;
(ii) an assessment of the potential risks to:
• human health,
• property (existing or proposed) including buildings, crops, livestock, pets,
woodland and service lines and pipes,
• adjoining land,
• groundwaters and surface waters,
• ecological systems,
• archaeological sites and ancient monuments; and
(iii) an appraisal of remedial options, and proposal of the preferred option(s).

B. Submission of Remediation Scheme
A detailed remediation scheme to bring the site to a condition suitable for the
intended use by removing unacceptable risks to human health, buildings and
other property and the natural and historical environment shall be prepared,
and be subject to the approval in writing of the Local Planning Authority. The
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scheme shall include all works to be undertaken, proposed remediation
objectives and remediation criteria, timetable of works and site management
procedures. The scheme shall ensure that the site will not qualify as
contaminated land under Part 2A of the Environmental Protection Act 1990 in
relation to the intended use of the land after remediation.
C. Implementation of Approved Remediation Scheme
The approved remediation scheme must be carried out in accordance with its
terms prior to the commencement of development other than that required to
carry out remediation. The Local Planning Authority shall be given two weeks
written notification of commencement of the remediation scheme works.
Following completion of measures identified in the approved remediation
scheme, a verification report (referred to in PPS23 as a validation report) that
demonstrates the effectiveness of the remediation carried out must be
produced, and is subject to the approval in writing of the Local Planning
Authority.
D. Reporting of Unexpected Contamination
In the event that contamination is found at any time when carrying out the
approved development that was not previously identified it shall be reported in
writing immediately to the Local Planning Authority. An investigation and risk
assessment shall be undertaken in accordance with the requirements of
condition A, and where remediation is necessary a remediation scheme shall
be prepared in accordance with the requirements of condition B, which is
subject to the approval in writing of the Local Planning Authority.
Following completion of measures identified in the approved remediation
scheme a verification report shall be prepared, which is subject to the
approval in writing of the Local Planning Authority in accordance with condition
C.
E. Long Term Monitoring and Maintenance
A monitoring and maintenance scheme shall be prepared for approval in
writing by the Local Planning Authority. It shall include the monitoring of the
long-term effectiveness of the proposed remediation over a time period to be
approved in writing by the Local Planning Authority, and the timetable for the
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preparation of monitoring reports which shall be subject to the approval in
writing of the Local Planning Authority.
Following completion of the measures identified in the approved scheme
reports shall be prepared and submitted to the Local Planning Authority to
demonstrate the effectiveness of the monitoring and maintenance carried out,
and that the remediation objectives have been achieved, and shall be subject
to the approval of the Local Planning Authority.
Protection of air quality
37.

Prior to the development in any phase in the site of the OPA first being
brought into use, a traffic assessment shall be carried out to establish the
traffic flows at the junction of Valley Road with Bewley Drive and at the traffic
island at Junction 6 of the M57. The results of this assessment shall be used
to carry out a further assessment of the air quality impacts of the proposed
development on the Tithebarn Cottage, Valley Road. Such assessment shall
include details of any mitigation measures necessary to prevent any
exceedences of the National Air Quality Standards and Objectives. The air
quality assessment shall be submitted to and approved in writing by the Local
Planning Authority prior to any phase in the site of the OPA first being brought
into use.

Any mitigation measures identified shall be implemented in full in

accordance with a programme submitted to and approved in writing by the
LPA and retained in accordance with the approved details.
Protection from adverse wind impacts
38.

A) Prior to the commencement of any phase of development, a scheme shall
have been submitted to and approved in writing by the Local Planning
Authority which details measures to mitigate the impacts of adverse local wind
conditions for that phase. The approved scheme shall be fully implemented
prior to that phase of development being first occupied and shall thereafter be
retained in accordance with details submitted as part of the scheme.
B) Within 6 months of the implementation of each scheme of mitigation so
approved a survey shall be carried out by an appropriately qualified person or
body to measure the effectiveness of the mitigation measures. Within 1 month
of completion of the survey a report shall be submitted to and approved in
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writing by the Local Planning Authority detailing the results of the survey and
any further wind mitigation measures recommended. Any recommendations
for further mitigation measures shall be implemented in accordance with
details submitted to and approved in writing by the Local Planning Authority
and shall be retained thereafter in accordance with the approved scheme.
Protection of archaeological features
39.

A) No development (including geotechnical, geo-chemical site investigations
and alteration of Statutory Undertakers equipment) (other than the stadium)
shall commence within the Application Site other than in accordance with a
programme of archaeological work to be submitted to and approved
beforehand by the Local Planning Authority and the approved programme shall
subsequently be implemented.
B) The scheme shall identify areas where initial archaeological evaluation then
either preservation or open area excavation and/or a watching brief is
required and also appropriate measures to be taken during and after
construction should any significant archaeological remains be found. It shall
also provide that any archaeological works carried out on site shall be by a
suitably qualified investigating body acceptable to the local planning authority.

Crime prevention
40.

No phase of development shall commence until a scheme detailing measures
to minimise the risk of crime and to meet the specific security needs of the
application site and the development, has been submitted to and approved in
writing by the Local Planning Authority. The approved measures in respect of
that phase shall be implemented in full prior to the occupation of any part of
the development within that phase.

Protection of water environment
41.

No building hereby permitted shall be occupied until surface water drainage
works have been implemented in accordance with details that have been
submitted to and approved in writing by the local planning authority. Before
these details are submitted an assessment shall be carried out of the potential
for disposing of surface water by means of a sustainable drainage system in
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accordance with the principles set out in Annex F of PPS25 (or any subsequent
version), and the results of the assessment provided to the local planning
authority. Where a sustainable drainage scheme is to be provided, the
submitted details shall:
i.

provide information about the design storm period and intensity, the
method employed to delay and control the surface water discharged
from the site and the measures taken to prevent pollution of the
receiving groundwater and/or surface waters;

ii.

include a timetable for its implementation; and

iii.

provide a management and maintenance plan for the lifetime of the
development which shall include the arrangements for adoption by any
public authority or statutory undertaker and any other arrangements to
secure the operation of the scheme throughout its lifetime.

42.

No development approved by this permission shall be commenced until a
scheme and a programme for the diversion of Kirkby Brook within the vicinity
of the site has been submitted to and approved in writing by the Local
Planning Authority. Details of the scheme shall include the route, size,
materials, depth, levels and method of construction. The scheme shall be
implemented in accordance with the approved programme.

Protection of ecology
43.

Prior to the commencement of any phase of development an ecological
management plan shall have been submitted to and approved in writing by
the Local Planning Authority relating to that phase. The plan shall cover all
nature conservation and ecological mitigation measures identified in the
Environmental Statement and shall include a programme for the
implementation of any mitigation measures, and shall include the following
where appropriate:
(a) A management strategy for Japanese Knotweed and Himalayan Balsam
(b) Arrangements for the translocation of water voles
(c) Bat surveys prior to demolition and implementation of mitigation
measures that result
(d) Pre-demolition surveys to identify any birds’ nests in affected areas and
mitigation measures that result
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(e) Integration of bat boxes in new buildings and on existing trees
(f) Provision of nesting boxes
All agreed mitigation measures shall be implemented in accordance with the
agreed programme. On completion of implementation of the agreed works,
and prior to occupation of any building within that phase, a closure report shall
be submitted to and approved in writing by the Local Planning Authority. The
closure report shall include details of the works completed and quality
assurance certificates to show that the works have been carried out in full in
accordance with the agreed management plan.
44.

Any vegetation clearance within the application site shall be undertaken
outside the bird-breeding season which is between the end of February and
beginning of August unless otherwise agreed in writing by the Local Planning
Authority.

TRAFFIC AND TRANSPORTATION
45.

Prior to the first use of the stadium, details of a dedicated parking area
provided for all TV production and other associated vehicles shall be submitted
to and approved in writing by the Local Planning Authority. The dedicated
parking area shall be retained for that use at all times that a sporting event
takes place.

46.

No part of any phase of the development hereby permitted shall be
commenced until plans showing details of the areas for the movement,
loading, unloading and parking of vehicles for that phase have been submitted
to and approved in writing by the Local Planning Authority and the
development within that phase shall not be brought into use until such areas
have been provided, constructed and surfaced in complete accordance with
the approved plans. These areas shall be retained for such purposes at all
times thereafter.

47.

Before any part or phase of the development is first brought into use, details
of a car park management scheme for that phase or part of the development
shall be submitted to and approved in writing by the Local Planning Authority.
The control measures in respect of each part or phase of development
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approved shall be implemented in full and retained at all times thereafter.
48.

The stadium shall not be brought into use until the coach and bus parks and
their related site access junctions, shown in outline on Steer Davies Gleave
drawings numbered 7473/TA/009 Revision B and 7473/TA/014 Revision C
respectively, have been provided in accordance with full design, layout and
construction details which have first been submitted to and approved in
writing by the Local Planning Authority. Thereafter the bus and coach parks as
approved shall be kept available for bus and coach parking at all times the
stadium is in use.

49.

Use of the new decked car park approved as part of the development hereby
permitted shall not commence until its interface with the northern site access
and service road, shown in outline on drawing numbered 7473/TA/003
Revision B, or such other access as is approved in accordance with full design,
layout and construction details (including operational arrangements for the car
park entry/exit barriers) have first been submitted to and approved in writing
by the Local Planning Authority. Thereafter the decked car park as approved
shall be kept available for parking at all times the stadium and/or the retail
development is in use. It shall be used for no other purpose.

50.

Notwithstanding the details shown on the approved plans, the application for a
means of access from Cherryfield Drive to serve the new decked car park and
northern service road, shall incorporate Norwich Way; improvements to Kirkby
Bus Station; and facilities to assist pedestrian crossing movements. The
decked car park and northern service access shall not be brought into use
unless and until the junction has been provided in accordance with full design,
layout and construction details that have first been submitted to and approved
in writing by the Local Planning Authority.

51.

The stadium shall not be brought into use unless and until the new car parking
facility that is located to the north western side of the stadium, and its related
access junction onto Valley Road including the Toucan crossing facility, shown
in outline on Steer Davies Gleave drawing numbered 7473/TA/004 Revision B,
have been provided in accordance with full design, layout and construction
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details that have first been submitted to and approved in writing by the Local
Planning Authority. Thereafter the car parking facility shall be kept available
for such use at all times that the stadium is in use.
52.

No development in the site of the DPA, other than that involving the stadium,
shall commence unless and until full design and construction details of the
required highway improvements to M57 Junctions 4 and 6, have been
submitted to and approved in writing by the Local Planning Authority. The
plans shall conform with those shown in outline in Steer Davies Gleave
drawings 7473/TA/016 and 7473/TA/008 Revision C, incorporating the notes
referred to therein and including:i)

how the scheme interfaces with the existing highway alignment,

carriageway markings and lane destinations; and
ii) full signing and lighting details.
The stadium shall not be brought into use until the agreed highway
improvements have been implemented.
53.

No development on the site of the DPA, other than that involving the stadium,
shall commence unless and until full design and construction details of the
highway variable message signs (VMS), CCTV installations and queue
detection loops have been submitted to and approved in writing by the Local
Planning Authority. The stadium shall not be brought into use unless and until
the agreed scheme of highway VMS, the CCTV installations and queue
detection loops have been implemented. The plans shall include a programme
for the linkage and commissioning of the installations to the Highways
Agency’s Regional Control Centre.

54.

The stadium shall not be brought into use until the existing ‘Football Stadia’
tourism signing has been altered in accordance with details which have
previously been submitted to and approved in writing by the Local Planning
Authority.

55.

No part of the development shall be brought into use unless and until:a) the new site access junction and related pelican crossing facility on
Bewley Drive, as shown in outline on drawing numbered 7473/TA/001
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Revision B, but which shall include any modifications to the existing traffic
calming measures; and
b)the new site access junction on Cherryfield Drive, as shown in outline
drawing numbered 7473/TA/002 Revision C, but which shall include any
modifications to the existing bus stop locations;
have been provided in accordance with full design, layout and construction
details that have first been submitted to and approved in writing by the Local
Planning Authority.
56. No part of the development shall be brought into use unless and until:a) highway capacity improvements, shown in outline on Steer Davies
Gleave drawings numbered 7473/TA/007 Revision C and 7473/TA/017
Revision A, at the Valley Road/Bewley Drive/Whitefield Drive junction;
b) a new footbridge across Kirkby Brook to the north of Bewley Drive,
identified on Steer Davies Gleave drawing numbered 7473/TA/009 Revision
B; and
c) a new pedestrian footway/cycleway to the west of Valley Road between
its junctions with Whitefield Drive and Kirkby Row, shown in outline on
Steer Davies Gleave drawing numbered 7473/TA/000 Revision C;
have been provided in accordance with full design, layout and construction
details that have first been submitted to and approved in writing by the Local
Planning Authority.
57.

Within six months of commencement of development on the new stadium,
precise details of a scheme of road signage including variable message signs
(as outlined in Document 9.1 Volume 8 of the Transport Assessment dated
April 2008), close circuit television (CCTV) and automatic number plate
recognition (ANPR) installations on the local road networks for monitoring
traffic movements in the vicinity of the permitted development shall be
submitted to and approved in writing by the Local Planning Authority. The
scheme shall be fully implemented prior to first use of the stadium.

58.

No part of the development hereby permitted shall be brought into use unless
and until the following highway works have been provided in accordance with
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full design, layout and construction details that have first been submitted to
and approved in writing by the Local Planning Authority:a) footway improvements along Kirkby Row between its junctions with
Valley Road and Whitefield Drive;
b) a new toucan crossing facility on Valley Road southwest of its junction
with Cherryfield Drive; and
c) a new pedestrian crossing facility on County Road at its junction with
Webster Drive.
59.

The stadium shall not be brought into use unless and until a scheme for the
accommodation of event participants’ coaches/vehicles has been submitted to
and approved in writing by the Local Planning Authority and the approved
scheme has been fully implemented. The arrangements and/or facilities so
provided shall thereafter be made available for such purposes at all times that
the stadium is in use.

60.

The stadium shall not be brought into use unless and until facilities for the
setting down and collection of patrons to the stadium by car and taxi have
been provided adjacent to the stadium and/or within Kirkby Town Centre, in
accordance with precise scheme details that have first been submitted to and
approved in writing by the Local Planning Authority. The setting down and
collection facilities so provided shall thereafter be made available for such
purposes at all times that the stadium is in use.

61.

Prior to first use or occupation of any part of the development hereby
permitted, provision shall be made for pedestrian and cycle access points and
routes; cycle storage areas; all parking (including disabled; motorcycle;
parent and child; trolley); areas for loading and unloading of vehicles; and
vehicular circulation, in accordance with a phasing programme and full design,
layout and construction details that have first been submitted to and approved
in writing by the Local Planning Authority.

62.

No part of the development hereby permitted shall be brought into use until a
streetscape improvement scheme on Cherryfield Drive (between its junctions
with Webster Drive and Valley Road) has been provided in accordance with full
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design, layout and construction details that have first been submitted to and
approved in writing by the Local Planning Authority.
63.

Prior to the commencement of any development which affects the existing car
parking, cycle parking and coach parking/drop off facilities at the leisure
centre, a scheme shall be submitted to and approved in writing by the Local
Planning Authority to ensure alternative car parking, cycle parking and coach
parking/drop off facilities associated with the leisure centre is provided. The
approved scheme shall be implemented in full prior to the removal of the
existing car parking, cycle parking and coach parking/drop off facilities from
the site and shall thereafter be made available for use for such purposes.

64.

Notwithstanding the details shown on the approved plans, the spine road
through the central car parking area in the site of the DPA shall not be brought
into use until speed restraint measures and pedestrian crossing facilities have
been provided along the spine road in full accordance with details previously
submitted to and approved in writing by the Local Planning Authority.

SUSTAINABILITY
65.

Prior to the commencement of any phase of the development, details and a
timetable, including details of physical works on site, shall be submitted to and
approved in writing by the Local Planning Authority to indicate how measures
of energy conservation and renewable energy use are to be incorporated into
that phase. The details shall demonstrate how at least 10% of the energy
supply of the development shall be secured from decentralised and renewable
or low-carbon energy sources (as described in the glossary of Planning Policy
Statement: Planning and Climate Change (December 2007)). The approved
details shall be implemented in accordance with the approved timetable and
retained as operational thereafter, unless otherwise agreed in writing by the
Local Planning Authority.
Furthermore, prior to the development taking place, the development shall be
assessed by a verified BREEAM assessor and as a minimum, Block A shall
receive a “Very Good” rating.
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66.

No part or phase of the development shall be commenced until a scheme has
been submitted to and approved in writing by the Local Planning Authority
which provides details of measures to incorporate rainwater
harvesting/greywater recycling into that phase of the development. The
approved scheme shall be carried out in full prior to the first use of the
respective units to which the approved scheme relates.

67.

Prior to commencement of any retail development a scheme shall be
submitted to and approved in writing by the Local Planning Authority which
provides details of public recycling facilities on site. The public recycling
facilities shall be made available and brought into use prior to the first opening
of any retail units (with the exception of the stadium shop) and shall be
retained at all times thereafter.

68

No part of the development in the site of the DPA shall be brought into use
until a scheme has been submitted to and approved in writing by the Local
Planning Authority which provides details of an electric car-charging facility,
including its location and method of operation and the timescale for
implementation. The agreed facility shall be provided in full within the agreed
timescale and retained in working order at all times thereafter.

69

At least one year following the completion and occupation of phases 1a, 1b
and 1c and at the request of the local planning authority, the extent of car
parking provision to the south of Cherryfield Drive shall be reviewed. In the
event of over-provision it shall be reduced in accordance with a scheme and
timetable to be submitted to and approved in writing by the local planning
authority. The scheme shall be implemented in accordance with the
timetable.

MISCELLANEOUS
70.

Notwithstanding the TV and Radio Reception Study by ERA Technology
submitted with the application,
a) Prior to the commencement of any part or phase of the development, the
developer shall provide the Local Planning Authority with a report from an
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appropriately qualified body/company in relation to that part or phase of
development identifying:
i.

The potential area where the development may impact on
analogue, digital or satellite television and/or radio reception;

ii.

An assessment of the stages of construction when impact on
television or radio reception is likely to occur; and

iii.

The existing reception for analogue/digital/satellite television and
radio reception within the area defined for i.

b) Within one month of the commencement of construction of any part or
phase of the development where it has been identified in a) ii that impact
on television or radio reception is likely to occur and at any other time
during the construction of any phase or part of the development hereby
permitted as requested in writing by the Local Planning Authority, the
developer shall in respect of that part or phase of development:
i.

Identify the impact of the development on the levels of reception
of radio and television as identified in a);and

ii.

Identify the measures necessary to ensure the pre development levels identified
in a) can be restored/maintained and take steps to carry out those measures.
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Annex B Core Documents List
The referencing system for the core documents went out of topic order but could not be
corrected since many of the documents were already cross referenced in the proofs of evidence.
Later additions are added to the end of the list
CD Ref:
CD
CD
CD
CD

1.1
1.1.1
1.1.2
1.1.3

Application Documents
Planning Application Forms
Planning Application Cover Letter – DPP
Planning Statement - DPP
Appendix 1
Inner Outer Character Areas Plan
Appendix 2
Land Parcel Layout

CD 1.1.4
CD 1.1.5

*

CD 1.1.6
CD 1.1.7
CD
CD
CD
CD
CD

1.1.8
1.1.9
1.1.10
1.2
1.2.1

CD 1.2.2

CD 1.2.3

Document Information

Date

2008
Jan 2008
Apr 2008
Apr 2008
Apr 2008

Summary of the Planning Application -DPP
Kirkby Masterplan Documents 6 - Broadway
Malyan:
Case Summary Report -DPP
The Case In Support of the Planning
Application - DPP
Statement of Community Consultation -DPP
Floor Space Schedule Document- DPP
Draft Heads of Terms
Retail
Retail Assessment
Appendix 1
Town Centre Health Checks – DPP
Appendix 2
Economic Tables - DPP
Appendix 3
Retail Capacity Impact Assessment
Methodology - DPP
Appendix 4
PPS6 Sequential Assessment – DPP
Appendix 5
Tesco –The Arena Retail Potential – Javelin
Group
Appendix 6
Study Area Survey Zones Plan- DPP
Shopping Provision Survey Zones Plan -DPP
Survey Zones Retail Hierarchy Plan-DPP

Nov 2007

Addendum Retail Assessment – DPP
Appendix 1
Economic Tables - DPP
Appendix 2
Morgan Williams Letter
Second Addendum to Retail Assessment -

Apr 2008
Apr 2008

Page 330

Apr 2008
Apr 2008
Nov 2007
May 2008
Nov 2007
Nov 2007
Nov 2007
Nov 2007
Nov 2007
Nov 2007
Nov 2007
Nov 2007
Nov 2007
Nov 2007

Apr 2008
May 2008
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CD 1.3
CD 1.3.1
(i)
CD
1.3.1(ii)

DPP
Appendix
Economic Tables- DPP
Environment
Environmental Impact Assessment Volume 1
– Non –Technical Summary
Environmental Impact Assessment Volume 2
Main Report

Apr 2008

Dec 2007
Dec 2007

*
CD 1.3.1
(iii)

CD 1.3.1
(iii)
(contnd)

Environmental Impact Assessment
Volume 3- Technical Appendices
Appendix 7
Ecological Appraisal- Waterman CPM
Ecological Appraisal
Outline Ecological Mitigation
Bat Survey Report –Waterman CPM
Arboricultural Appraisal
Watervole Survey
Updated Watervole Survey
River Corridor Survey
Appendix 8
Ground Investigation (GDO 205 Landfill) –
Buro Happold *
Ground Engineering Site Appraisal *
Contaminated Land Prelimary Risk Assess *
Appendix 9
Dust and Air Quality Monitoring- Buro
Happold
Appendix 10
Kirkby TC Noise and Vibration Tech AppenWSP
Appendix 11
Transport Survey Programme – Steer Davies
Gleave
Site Location – Merseyside
Site Location – Local Context
Proposed Construction Traffic Routes
Network Link Flow – Friday Peak
Network Link Flow – Saturday Peak
Appendix 12
Heritage Plan - DPP
Environmental Impact Assessment
Volume 3- Technical Appendices
Appendix 14
National Guidance Relevant Local Policy
(Hard copy only)
Appendix 15
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Nov 06
Nov 07
Nov 07
Nov 07
Nov 07
Nov 06
Sept 07
Sept 07
Nov 07
Dec 06
Nov 07

Nov 07

Nov 07
Jul 07
Nov 07
Nov 07
Nov 07
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Aspect Plans, Photographic Records,
Broadway Maylan Plans , Photomontages,
Visual Influence Assessment
CD 1.3.1
(iii)

Environmental Impact Assessment
Volume 3- Technical Appendices
Appendix 16
Everton Stadium– Night-time Viewpoint
Monitoring Locations- WSP
Night- time Viewpoints 1& 2
Night- time Viewpoints 3& 4
Glossary Lighting Terminology
Guidance Notes reduction Obtrusive LightInstitution Lighting Engineers
Horizontal Illuminance Levels – Abacus
Lighting Ltd
External Lighting – Planning Statement –
Buro Happold
Appendix 18
Flood Risk Assessment –Buro Happold
Flood Risk Appendices A-E
Flood Risk Appendices F- I
Appendix 19
Energy Contents & appendix 19 a
Appendix 19 b
Appendix 19 c
Appendix 19 d
Appendix 19 e
Appendix 19 f
Appendix 19 g
Appendix 19 h
Figures table
Glossary

CD

Environmental Impact Addendum

Apr 2008

Environmental Impact Assessment Volume 1
– Non Technical Summary
Appendix 6 : Kirkby TC Redevelopment - Regeneration
Case- DTZ
Everton In the Community – Strategic Plan
(Jan 07 – Jun 09)
Delivering Benefits of Everton in the
Community - Savills
Baseline Data – Appendix 2 – DTZ
Rapid Health Impact Assessment –DPP
Tesco Staff Development Programme

Apr 2008

*

1.3.2(i)

CD1.3.2
(ii)

*
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Mar 08
Mar 08
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CD 1.3.2
(iii)

CD 1.3.3
(i)
CD 1.3.3
(ii)

CD 1.3.4

GOAD Centre Report Kirkby – Experian
Crime Disorder Impact Assessment – Hunt
Dobson Stringer
Tesco Childcare Vouchers
Kirkby Area Plan
Wards Plan
Environment Impact Addendum
Technical
Appendix7 : - Waterman CPM
Bat Survey Report
Ecological Appraisal
Updated Water Vole Survey 2007
Designated Sites
Natural England
Appendix 9
ADMS Road Input Data
Appendix 10
Noise Vibration Tech Appendix Addendum
Appendix 11
Environmental Statement – Transport Steer Davies Gleave
Appendix 12
English Heritage
Appendix 14
Archaeology Cultural Heritage Assessment Waterman CPM
*Appendix 15
Aspect Plans, Photographic Records,
Broadway Maylan Plans Photomontages,
Visual Influence Assessment.
Appendix 18 -Buro Happold
Flood Risk Assessment Addendum
Site Plan
Cross Section (I of 2 )
Cross Section (2of 2 )
Appendix 19
Energy - Buro Happold ,
Environmental Statement Addendum 2
Environmental Statement Addendum 2
Technical Appendices
Appendix 6
Kirkby TC Redevelopment – Regeneration
Case (DTZ) and Floorspace Schedule
Appendix 10
Kirkby TC Noise & Vibration Technical
Appendix (WSP)
Appendix 11
Junction Assessment Results
Appendix 19
Technical Annex – Energy (Buro Happold)
Buro Happold: Renewable Energy Statement
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2007
Mar 08
Jan 08
Mar 08
Mar 08

Mar 07
Mar 08
Apr 08
Mar 08
Feb 08
Apr 08
Mar 08
Jan 08
Nov 07

Mar 08

Mar 08
May 2008

May 2008
May 2008
May 2008

Nov 2007
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CD 1.3.5
CD 1.3.6
CD 1.3.7
CD 1.4
CD
CD
CD
CD

1.4.1
1.4.2
1.5
1.5.1

*

*
CD 1.5.3*
CD 1.5.2
CD 1.5.4

*
CD 1.5.6*
CD 1.5.7*
CD 1.5.8*
CD 1.5.5

CD 1.5.9
CD

Buro Happold: Flood Risk Assessment
Buro Happold: Air Quality Update Report
Waterman CPM: Updated Bat Survey and
Assessment
Design
Design and Access Statement

Dec 2007
May 2008
May 2008

Design and Access Addendum
Transport
Steer Davies Gleave (SDG): Transport
Assessment: Volume 1: Summary
Transport Assessment: Volume 2: Retail

May 2008

Transport Assessment: Volume 3: Stadium

Nov 2007

Transport Assessment: Volume 4:
Cumulative Impact
Transport Assessment: Volume 5: Design

Nov 2007

Transport Assessment: Volume 6:
Construction Impact Assessment
Transport Assessment: Volume 7: Crowd
Movement
Travel Plan Framework - Volume 1: Town
Centre Plan
Travel Plan Framework - Volume 2: Stadium
Non-Matchday Travel Plan
Addendum TA: Volume 2: Retail

Nov 2007

Addendum TA: Volume 3: Stadium

Apr 2008

Addendum TA: Volume 4: Cumulative
Impact
Addendum TA: Volume 5: Design

Apr 2008

TA 1st Addendum: Crowd Movement

Mar 2008

TA 2nd Addendum; Volume 7: Crowd
Movement, Valley Road/Whitefield Drive
Crossings
Transport Volume 8: Other Matters

Mar 2008

Technical Note 1
Match Day Stadium Travel Plan Framework
Stadium
Proposed Stadium for Everton Football Club
(November 2007)
Addendums :

Apr 2008
May 2008

Apr 2008

Dec 2007
Nov 2007

Nov 2007

Nov 2007
Nov 2007
Nov 2007
Mar 2008

*

1.5.10
CD

*

1.5.11
CD 1.5.12
CD

Apr 2008

*

1.5.13
CD

*

1.5.14
CD 1.5.15
CD

Apr 2008

*

1.5.16
CD 1.5.17
CD 1.5.18
CD 1.6
CD 1.6.1
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CD 1.6.2
CD 1.6.3
CD 1.6.4
CD 1.6.4
(a)
CD 1.6.5
CD 1.6.6
CD 1.6.7
CD 1.7
CD 1.7.1

CD
CD
CD
CD
CD

1.7.2
1.7.3
1.8
1.8.1
1.8.2

CD 1.8.3
CD 1.8.4
CD 1.9
CD 1.9.1
CD 1.9.2
CD 1.9.3
CD 1.9.3
(b)

*

Goodison Park Stadium Redevelopment –
Everton Football Club
Stadium Locational Report and Appendices :
Kirkby Stadium Props Overlaid on to
“Bestway” Scotland Rd Site
Alternative Sites - Scotland Rd and Edge
Lane Retail Park
Consultation on Proposed Stadium Move
Savills: Stadium Usage Statement
Savills: Delivering the Benefits of Everton in
the Community
Savills: Draft Stadium Management Plan
Savills: Draft Stadium Management Plan –
Version 2
Savills: Letter regarding Season Ticket
Control Room
Savills: Letter regarding Usage of Stadium
Control Room
Everton: Letter regarding need to relocate
Financial
DTZ Financial Statement
Appendix 1 – Deloittes Letter 2nd April 2008
Appendix 2 – Cost Bench Marking Info
Provided by Arcadis
Appendix 3 – Morgan Williams Letter 8th
April 2008
Appendix 4 – Letter from TK Maxx and
Marks & Spencer
DTZ: Financial Update
Deloitte: Letter regarding Financial Aspects
Sustainability and Regeneration
Sustainability Statement (November 2007)
Regeneration Benefits Statement (November
2007)
Appendix A1 Everton in Community
Appendix A2 Rapid Health Impact
Assessment

Oct 2007

DTZ: Destination Kirkby: The Regeneration
Case V7
Hunt, Dobson, Stringer: Crime and Disorder
Impact Assessment

May 2008

Letters of Support from Bill Kenwright (EFC)
and Sir Terry Leahy (Tesco Stores Limited)
ECA: TV Survey

Dec 2007

Loss of Playing Pitches: Analysis and
mitigation
Final Report –Loss Of Playing Pitches
Site Inspection of Copthorne Walk Charlotte

Apr 2008
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Mar 2008

Dec 2007

Nov 2008
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CD 1.9.7
CD 1.9.8
CD 2.0
CD 2.1
CD 2.2
CD 2.2 (a)

Pagsy Field
Summary of Construction Effects
Letter regarding Reduction in Floorspace
Broadway Malyan: Sunlight and Daylights
Study
IMPACT: Health Impact Assessment
Letter regarding Development of Securities
Acquisition

May 2008
Apr 2008
May 2008
Nov 2007

Regional Spatial Strategy for the North West
Draft Replacement Regional Spatial Strategy
for the North West
RSS to 2021

Jan 2006
Mar 2008

RPG13: Regional Planning Guidance for the
North West
NW Draft RSS Examination in Public Report
of Panel
The Second Local Transport Plan for
Merseyside 2006-2011
NW Tourism Strategy 2003-10
North West Regional Economic Strategy
Northern Way Growth Strategy 2004 –main
report
Liverpool City Region Development 2006
Action Plan for the Liverpool City Region

Mar 2003

Knowsley Replacement Unitary Development
Plan 2006 (UDP)
Proposals Map
Knowsley Unitary Development Plan (1998)
Draft Unitary Development Plan - Strategic
Planning in Knowsley
Kirkby Town Centre - ASDA Environs Site Development Brief
Kirkby Town Centre Draft Interim Policy
Statement
Your Say On Your Town Centre – Baseline
Report
(Liverpool John Moores University)
Your Kirkby Your Future - Questionnaire
Greenspace Standards and New
Development Supplementary Planning
Document

June 2006

Old Hall Lane, Kirkby Conservation Area
Appraisal
Knowsley Town Centre and Shopping Study
Kirkby Retail Evidence Base Report 2007

Jan 2005

Apr 2008
Apr 2008

Sept 2008
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CD
CD
CD
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2.10
3.0
3.1

CD 3.1(a)
CD 3.1 (b)
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CD 3.5
CD 3.6
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CD 3.7
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CD 3.8

*
CD 3.10*
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CD 3.12
CD 3.13
CD 3.14
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CD 3.15
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CD 3.18
CD 3.18
(a)
CD 3.18
(b)

CD
CD
CD
CD

3.19
3.19.1
3.19.2
3.19.3

CD 3.19.4
CD 3.20
CD 3.21
CD 3.22
CD 3.23
CD 3.24
CD 3.25

Kirkby Town Centre Redevelopment:
Economic, Social and Cultural Impact
Assessment
Knowsley Open Space Audit

Oct 2007

Knowsley Guide to Development

Mar 2005

Knowsley Community Plan 2002-2012

2002-2012

The Knowsley Crime and Disorder Reduction
Strategy 2005-2008
The Statement of Community Involvement
for Knowsley
Knowsley’s Sustainable Communities
Strategy
Knowsley’s Economic Regeneration Strategy

2005-2008

Knowsley’s Employment Skills Strategy 2005
Destination Kirkby: Socio Economic
Regeneration Impacts (Roger Tym &
Partners 2008)
Kirkby Town Centre Provision of Retail
Advice (Roger Tym & Partners 2008)
Combined Summary of documents CD3.17
and CD3.18
Roger Tym & Partners - NEMS Survey and
Appendices : Appendix 1 - Demographics(weighted)
Appendix 2 - Zone Part 1
Appendix 3 – Zone Part 2
Appendix 4 – Other Responses
Appendix 5 – Questionnaire
Appendix 6 – Composite Analysis
Appendix 7 – Map of area

2005-2010
May 2008

Housing Needs Survey 2007
Knowsley Housing Strategy 2004-10
Knowsley Housing Needs Survey: Balancing
Housing Market Report 2007
Knowsley General Residents Survey 2007/08
Environmental Statement Review Final
Report (Bureau Veritas April 2008)
Environmental Impact Addendum Review
(Bureau Veritas April 2008)
Committee Report Working Draft Appendix A
(Bureau Veritas 28 April 2008)
Kirkby Environmental Statement Air Quality
Briefing note (Bureau Veritas 29 April 2008)
Air Quality Update Report (Bureau Veritas )
Kirkby Town Centre Bat Survey (Merseyside
Environmental Advisory Service 12 May

2007
2004-2010
2007
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May 2007
2008
Feb 2008

May 2008
May 2008
July 2008

Jan 2008
Apr 2008
Apr 2008
Apr 2008
Apr 2008
May 2008
May 2008
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CD 3.27
CD 3.28
CD 3.29
CD 3.30
CD 3.31
CD 3.32
CD 3.33
CD
3.33.1

*

CD

2008)
ES Addendum - chapter 10 Assessment of
the Effects of the Development on Noise
(Bureau Veritas 27 May 2008)
Review of the Impact of the Non-stadium
Elements (JMP May 2008)
Review of Stadium Issues (JMP May 2008)
Briefing Report on Controlled Parking Zones
(JMP May 2008)
Consultation Responses (available in hard
copy on request)
Kirkby Town Map Written Statement and
Map (1966)*
Kirkby Town Centre Action Plan
West Lancashire District Council
West Lancashire Replacement Local Plan
2001-2016
Proposals Maps 1- 8 (hard copy only)
Skelmersdale Town Centre SPD

May 2008
May 2008
May 2008
May 2008

1966
1988
July 2006
Sept 2008

*

3.33.2
CD 3.33.3
CD 3.33.4
CD 3.34
CD
3.34.1

*

CD 3.34.2
CD 3.34.3
CD 3.35
CD
3.35.1

*

CD 3.35.2

Draft SPD Consultation Assessment Report
(West Lancashire District Council)
West Lancashire Sustainable Community
Strategy 2007 - 2017
(West Lancashire District Council)
St Helens MBC
St Helens Unitary Plan
Proposal Maps :North
South
Town Centre, Sutton Village & Earlestown
St Helens LDF Core Strategy Preferred
Options Consultation Draft
(St Helens MBC)
St Helens City Growth Strategy
(St Helens MBC)
Sefton MBC
Sefton Unitary Development plan
Appendix 1
Appendix 2
Appendix 3
Appendix 4
Appendix 5
Appendix 6
Map 1 – Bootle & Crosby
Map 2- Formby
Map 3- Maghull
Map 4 -Southport
Bootle Town Centre Supplementary Planning
Guidance
(Sefton MBC)
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CD 4.10
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4.11
4.12
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5.1

CD 5.2
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CD 6.0
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CD 6.1.5
CD 6.1.6
CD 6.1.7
CD 6.1.8
CD 6.1.9
CD 6.1.10
CD 6.1.11

RSS Tesco Statement of Evidence
Call-In Documentation: Rule 6
Statement (Statements of Case)
Statement of case – Knowsley Metropolitan
Borough Council
Statement of case – Tesco Stores Limited
Statement of case – KRAG
Statement of case – Lancashire County
Council
Statement of case – Liverpool City Council
Statement of case – Sefton MBC
Statement of case – St Helens MBC
Statement of case – West Lancashire District
Council
Govt Office Call-in Letter
Statement of case- Knowsley Constituency
Liberal Democrats
No longer required
No longer required
Report from the Planning Committee (9 June
2008)
Summary note on Section 106 Obligations
presented to the Knowsley Metropolitan
Borough Council’s Planning Committee
Minutes and Resolution of Planning
Committee meeting (9 June 2008)
Application Plans
Land Ownership Plan – South of Cherryfield
Drive. (Rev G. – Drawing No. AP-02-07)
Land Ownership Plan – North of Cherryfield
Drive. (Rev. A – Drawing No. AP-02-08)
Site Location Plan (Rev. K - Drawing no. AP02-20)
Masterplan (Rev. AB - Drawing no. AP-0221)
Existing Site Area (Rev. B - Drawing no. AP02-37)
Areas of demolition North of CFD (Rev. E Drawing no. AP-02-43)
Areas of demolition South of CFD (Rev. D Drawing no. AP-02-44)
Masterplan with Outline App. Land Parcels
(Rev. D - Drawing no. AP-02-45)
Masterplan with Outline App. Land Parcels
(Rev. D - Drawing no. AP-02-46)
Proposed Phasing and Existing Land
Ownership (Rev. A – Drawing no. AP-02100)
Proposed Phasing and Existing Land
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Sept 2008
Sept 2008
Sept 2008
Sept 2008
Sept
Sept
Sept
Sept

2008
2008
2008
2008

Aug 2008
Oct 2008

June 2008
June 2008
June 2008
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CD 6.1.14
CD 6.1.15
CD 6.1.16
CD 6.1.17
CD 6.1.18
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CD 6.1.21
CD 6.1.22
CD 6.1.23
CD 6.1.24
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CD 6.1.26
CD 6.1.27
CD 6.1.28
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CD 6.1.30
CD 6.1.31
CD 6.1.32
CD 6.1.33

Ownership (Rev A. - Drawing no. AP-02101)
Proposed Phasing and Existing Land
Ownership (Rev. B – Drawing no. AP-02102)
Proposed Phasing and Existing Land
Ownership (Rev. B – Drawing No. AP-02103)
Proposed Phasing and Existing Land
Ownership (Rev. B – Drawing No. AP-02104)
Proposed Phasing and Existing Land
Ownership (Rev. A – Drawing No. AP-02105)
Proposed Phasing and Existing Land
Ownership (Rev. B – Drawing No. AP-02106)
Proposed Phasing and Existing Land
Ownership (Rev. A – Drawing No. AP-02107)
Composite Phasing Plan (Rev. - – Drawing
No. AP-02-108)
Ground Floor Plan Block A (Rev. J – Drawing
No. AP-03-A00)
First Floor Plan, Block a (Rev. K – Drawing
No. AP-03-A01)
Roof Plan, Block A (Rev. K – Drawing No.
AP-03-A03)
Ground Floor Plan with car park ext. Block A
(Rev. D – Drawing No. AP-03-A10)
Block B – Residential Site Layout (Rev. D –
Drawing No. AP-03-B00)
Ground Floor – Block F (Rev. G – Drawing
No. AP-03-F00)
Roof Plan – Block F (Rev. D – Drawing No
AP-03-F02)
Ground Floor Plan – Block H, Car Park (Rev.
G – Drawing No. AP-03-H00)
First Floor Plan – Block H, Car Park (Rev. E –
Drawing No. AP-03-H01)
Ground Floor Plan – Block J, Retail (Rev. H –
Drawing No. AP-03-J00)
First Floor Plan – Block J, Retail and Office
(Rev. G – Drawing No. AP-03-J01)
Second Floor Plan – Block J, Retail and
Office (Rev. G – Drawing No. AP-03-J02)
Third Floor Plan – Block J, Retail and Office
(Rev. G – Drawing No. AP-03-J03)
Roof Plan – Block J, Retail and Office (Rev. G
– Drawing No. AP-03-J04)
Ground Floor Plan – Block K, Retail (Rev. C –
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Drawing No. AP-03-K00)
Roof Plan – Block K, Retail (Rev. B –
Drawing No. AP-03-K02)
Ground Floor Plan, Block M Retail/Resi (Rev.
E – Drawing No. AP-03-M00)
Roof Plan, Block M Retail/Resi (Rev. D –
Drawing No. AP-03-M02)
Sub-Station 1/CHP – Ground Floor Plan (Rev
A. – Drawing No. AP-03-SS00)
Sub-Station 2/Car Park – Ground Floor Plan
(Rev. A – Drawing No. AP-03-SS01)
Block OC – A2/A3/A4, Ground Floor Plan
(Rev. C – Drawing No – AP-03-OC00)
Block OD – A2/A3/A4, Ground Floor Plan
(Rev. C – Drawing No. AP-03-OD00)
Block ON – Retail, Ground Floor Plan (Rev. D
– Drawing No. AP-03-ON00)
Block OP – Retail, Ground Floor Plan (Rev. D
– Drawing No. AP-03-OP00)
Block OQ – Retail, Ground Floor Plan (Rev. C
– Drawing No. AP-03-OQ00)
Block OR – Retail, Ground Floor Plan (Rev. D
– Drawing No. AP-03-OR00)
Block OS – Retail, Ground Floor Plan (Rev. D
– Drawing No. AP-03-OS00)
Block OT – Retail, Ground Floor Plan (Rev. D
– Drawing No. AP-03-OT00)
Block OU – Retail – Ground Floor Plan (Rev.
C – Drawing No. AP-03-OU00)
Block OV – Retail – Ground Floor Plan (Rev.
B – Drawing No. AP-03-OV00)
Sections – Block A (Rev. G – Drawing No. AS
-04-A01)
Wall Sections – Block A (Rev. H – Drawing
No. AS-04-A10)
Wall Sections – Block A (Rev. H – Drawing
No. AS-04-A11)
Wall Sections – Block A (Rev. H – Drawing
No. AS-04-A12)
Wall Sections – Block A (Rev. G – Drawing
No. AS-04-A13)
Sections – Block F – Retail (Rev. F –
Drawing No AS-04-F01)
Wall Sections – Block F (Rev. D – Drawing
No. AS-04-F10)
Sections – Block H – Car Park (Rev. F –
Drawing No. AS-04-H01)
Sections – Block J – Retail Office (Rev. F –
Drawing No. AS-04-J01)
Sections – Block K – Retail (Rev. D –
Drawing No. AS-04-K01)
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Wall Sections – Block K (Rev D – Drawing
No. AS-04-K10)
Sections – Block M (Rev. E – Drawing No.
AS-04-M01)
Wall Sections – Block M (Rev. D – Drawing
No. AS-04-M10)
Sub-Station 2 – Sections (Rev. A – Drawing
No. AS-04-SS01)
Full Site Sections (Rev. D Drawing No. AS04-01)
Stadium Podium Sections (Rev. E – Drawing
No. AS-04-01) Rev E – Drawing Number AS04-02)
Stadium Podium Sections (Rev. E – Drawing
No. AS-04-02)
Stadium Podium Sections (Rev. C – Drawing
No. AS-04-03)
Cherryfield Drive Sections (Rev. A – Drawing
No. AS-04-10)
Retail Elevations – Block A (Rev. H –
Drawing No. AE-05-A01)
Retail Elevations – Block A (Rev. H –
Drawing No. AE-05-A02)
Elevations – Block F – Car Park (Rev. G –
Drawing No. AE-05-F01)
Elevations – Block H – Cark (Rev. G –
Drawing No. AE-05-H01)
Elevations – Block J (Rev. G – Drawing No.
AE-05-J01)
Elevations – Block K Retail/RESO (Rev. C –
Drawing No. AE-05-K01)
Elevations – Block M, Retail (Rev. E –
Drawing No. AE-05-M01)
Sub-Station 1 – Elevations (Rev. B –
Drawing No. AE-05-SS00)
Sub-station 2 – Elevations (Rev. B –
Drawing No. AE-05-SS01)
Full Site Elevations – Proposed (Rev. C –
Drawing No. AE-05-01)
Colour Site Elevations – Proposed (Rev. A –
Drawing No. AE-05-02)
Podium Design (Rev. B – Drawing No. AE05-03)
Block OC – A2/A3/A4, Elevations (Rev. B –
Drawing No. AE-05-OC01)
Block OD – A2/A3/A4, Elevations (Rev. B –
Drawing No. AE-05-OD01)
Block ON – Retail, Elevations (Rev. A –
Drawing No. AE-05-ON01)
Block OP – Retail, Elevations (Rev. A –
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7.1
7.1.1
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Drawing No. AE-05-OP01)
Block OQ – Retail, Elevations (Rev. A –
Drawing No. AE-05-OQ01)
Block OR – Retail, Elevations (Rev. A –
Drawing No. AE-05-OR01)
Block OS – Retail, Elevations (Rev. A –
Drawing No. AE-05-OS01)
Block OT – Retail, Elevations (Rev. A –
Drawing No. AE-05-0T01)
Block OU – Retail, Elevations (Rev. A –
Drawing No. AE.05.0U01)
Block OV – Retail, Elevations (Rev. A –
Drawing No. AE.05.OV01)
Stadium – Site Plan and Roof Plan
(Basement Omitted) (Rev. C – Drawing No.
KSD/100)
Stadium - Ground Floor Plan (Basement
Omitted) (Rev. B – Drawing No. KSD/101)
Stadium - First Floor Plan (Basement
Omitted) (Rev. D – Drawing No. KSD/102)
Stadium – Second Floor Plan (Basement
Omitted) (Rev. A – Drawing No. KSD/103)
Stadium – Third Floor Plan (Basement
Omitted) (Rev. A – Drawing No. KSD/104)
Stadium – Typical Sections (North)
(Basement Omitted) (Rev. A – Drawing No.
KSD/105)
Stadium – Elevations Sheet 1 of 2
(Basement Omitted) (Rev. B – Drawing No.
KSD/106)
Stadium – Elevations Sheet 2 of 2
(Basement Omitted) (Rev. A – Drawing No.
KSD/107)
Stadium – Upper Level Plan (4th) (Basement
Omitted) (Drawing No. KSD/109)
Stadium – Upper Deck Plan (Basement
Omitted) (Drawing No. KSD/110)
Stadium – Typical Section (South)
(Basement Omitted) (Drawing No. KSD/111)
Stadium and Ground Floor Plan (Basement
Omitted) (Rev. A – Drawing No. KSD/114)
Reference number not currently in use.
Inner and Outer Character Areas (Drawing
No. 589904/06)

PPS1 Deliverable Sustainable Development
PPS3 Housing
PPG4 Industrial and Commercial
Development and Small Firms
PPS4 (Draft) Planning for Sustainable
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7.1.16
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CD
CD
CD
CD
CD

8.0
8.1
8.1.1
8.1.2
8.1.3
8.1.4

*

Economic Development
PPS6 Planning for Town Centres
Planning for Town Centres – Guidance on
Design and Implementation Tools
PPS6 (Draft) Proposed Changes – Planning
for Town Centres
PPS9 Biodiversity and Geological
Conservation
PPS10 Planning for Sustainable Waste
Management
PPS12 Local Spatial Planning
PPG13 Transport
PPG15 Planning and the Historic
Environment
PPG16 Archaeology and Planning
PPG17 Planning for Open Space, Sport and
Recreation
PPS22 Renewable Energy
PPS23 Planning and Pollution Control
PPG24 Planning and Noise
PPS25 Development and Flood Risk

Mar 2005

Jul 2008
Aug 2005
Jul 2005
Jun 2008
Apr 2001
Sept 1994
Nov 1990
Jul 2002
Aug 2004
Nov 2004
Oct 1994
Dec 2006

The Water Resources Act 1991
The Land Drainage 1991
The Water Framework Directive
(WFD)(200/60/EC)
The Pollution Prevention and Control Act
1999
Article 5 of the Landfill Directive 1999/31/EC
The Waste Strategy for England 2007
The Aggregates Levy Sustainability Fund
(ALSF)
Regional Waste Strategy for the North West
2004
The Joint Merseyside Waste Development
Plan Document (Consultation Draft)

1991
1991
2000

Circular 02/1999
Environmental Impact Assessment
Circular 11/95
Use of Conditions in Planning Permission
Circular 05/2005
Planning Obligations

Feb 1999

Correspondence
Correspondence
Correspondence
Correspondence
2 Oct 2008

– Mr Fisher 30 Sept 2008
– Knowsley MBC 1 Oct 2008
- Tesco 22 Sept 2008
– Inspectors Reply

CD 8.2
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8.3.10

CD 8.3.11

Letter Sefton MBC to Berwin Leighton
Paisner 13 Oct 2008
Letter Berwin Leighton Paisner to Sefton
MBC 14 Oct 2008
Letter Sefton MBC to Berwin Leighton
Paisner 14 Oct 2008
Letter Programme Officer to BLP 16 Oct
2008
No longer required
Letter from Legal Director Sefton MBC 21
Oct 2008
KMBC response to Sefton 21 Oct 2008
Letter from KEIOC 21 October 2008
Letter to Inspector 22 Oct 2008
Response from Halliwells
Email from Andrew Piatt 29 Oct 2008
Letter to Peter Fisher from Beryl Heath 16
Oct 2008
Letter to Beryl Heath from Peter Fisher 20
Oct 2008
Letter to Peter Fisher from Beryl Heath 27
Oct 2008
Letter to Beryl Heath from Peter Fisher 29
Oct 2008

Oct 2008

Experian- Retail Planner Briefing Note
Good Practise Guide (DCLG May 2006)
Planning for Tourism
Guidance on Transport Assessment
Transforming Places :Changing Lives
Under Served Markets : Retail and
Regeneration
Future Of Transport – A Network for 2030
Understanding the Drivers of Housing
Market Change in the New Heartlands
Housing Market Renewal Area
No longer required
No longer required
Bootle Town Centre Masterplan – Executive
Summary, Taylor Young for Sefton Council.
(46 MB - Hard Copy only available)
Replacement Joint Lancashire Structure Plan
2001- 2016 : Cover sheet
Contents
Introduction
Vision
Influences
Objectives Key Targets
Development Strategy
General Policy

Nov 2007
May 2006
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Oct 2008
Oct 2008
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Oct 2008
Oct 2008
Oct 2008
Oct 2008
Oct 2008
Oct 2008

Mar 2007
Jul 2008
Nov 2007
2004
Aug 2005

Aug 2003
Mar 2005
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Parking
Housing Provision
Lancashire Landscapes
Development Waste Minimisation
Site Gypsy Travellers
Glossary
Appendix 1
Joint Structure Plan
CD 8.3.11a

Joint Lancashire Structure Plan – Parking
Standards
Knowsley Local Development Scheme
First Review March 2007

March 2005

Knowsley Press Releases in relation to the
Application
White Young Green - Review of Kirkby Town
Centre Policy Statement
Report prepared for Sefton MBC & St Helens
MBC
Sefton MBC – Report to and Minutes of
Sefton Planning Committee
Sefton MBC- Report to and Minutes of Sefton
Planning Committee

Various

CD 8.4.5

White , Young Green – Sefton Retail
Strategy Review 2005 Volume 2 : Vitality
and Viability study of Southport Town Centre
and Bootle Town Centre

Mar 2006

CD 8.4.6

GVA Grimley for Sefton MBC – South Sefton
regeneration Strategy

May 2003

CD 8.3.12
CD 8.4
CD 8.4.1
CD 8.4.2

CD 8.4.3
CD 8.4.4

CD 8.4.7

CD 8.5
CD 8.5.1
CD 8.5.2
CD 9.0
CD 9.1.1
CD 9.1.2
CD

(98 MB Hard Copy only available )
New Heartlands – Merseyside Housing
Market Renewal Pathfinder Prospectus plus
Appendices

Mar 2007

Dec 207

May 2008
Jun 2008

Oct 2003

Results of the Rt. Hon. George Howarth MP’s
consultation on the Tesco/Everton Proposals

2008

Letter from CDS/Plus Dane Housing
Association.

October
2008

West Lancashire Retail and Leisure Study
Appendices
St Helens Retail Capacity Study - WYG
(St Helens MBC)

Nov 2007

St Helens Retails Capacity Study

May 2005
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*

9.1.2a
CD 10.1.1

Appendices
Code of Practice Environmental Noise
Control at Concerts

CD 10.1.2

Noise Control on Building Sites

CD 10.1.3

Planning Systems General Principles

Feb 2004

CD 10.1.4

NW Key Service Centres – Roles Functions
Liverpool City Region – Final Report

Sept 2006

CD 10.1.5

Publicity relating to Planning Application and
Call –In Inquiry

Jan – Oct
2008

Environmental Statement - Review of Visual
Impacts
Environmental Statement Addendum
Appendix 10
Appendix 15 *
Sunlight, Daylight & Overshadowing report

Dec 2008

CD 10.1.8

Acoustic Bund and Landscape Mound
details:Landscape acoustic bund plan
Whinberry Dr. landscape earthworks plan
Whinberry Dr, earthwork sections
Level and section lines plan
Whinberry Dr landscape bund section 1
Whinberry Dr landscape bund section 2 & 3
Whinberry Dr landscape bund section 4 & 5
Landscape bund with planting growth
Landscape bund elevation
Coloured elevations – front & rear view
Plant spec

Dec 2008

CD

Knowsley MBC- Report of the Executive
Director of Regeneration & Neighbourhoods

May 08

*
CD 10.1.6
CD 10.1.7
CD 10.1.7a

Dec 2008
Dec 2008

*

*

10.1.9
CD 10.1.10
CD 10.1.11
CD

*

10.1.12
CD 10.1.13
CD 10.1.14

LCC- Extract Chapter 10 Liverpool Unitary
Development Plan
LCC Planning Cttee 4 June 2008
LCC- Supplementary Agenda Planning Cttee
4 June 2008
Goods Based Retail Expenditure Estimates
and Price Indices
Experian Retail Planner Briefing Note 6.0
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Jun 2008
Sept 2008
Oct 2008
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Annex C: List of Inquiry Documents
Guide to referencing:
P – Proof
A – Appendices
S - Summary
R – Rebuttal
SUPL – Supplementary
ST – Statements

AD – Additional Information
CL – Points of Clarification
SOCG – Statements of Common Ground
INSP – Inspector’s questions or notes
INQ – Extra documents submitted to the
Inquiry

Reference

Details of document

Party

INSP/INQ/1

Questions on Air Quality

Inspector

Date submitted if
after 17th
November
22 November

INSP/INQ/2

Questions on Noise

Inspector

4 December

INSP/INQ/3

Draft questions on Traffic
Issues

Inspector

15 December

INSP/INQ/4

Questions for Mr Halman

Inspector

9 January

INSP/INQ/5

Note from Inspectors – Mr
Ellis additional agreed
condition – TEV/INQ/29

Inspector

30 January

WR/1

Bundle of written reps
submitted to the Inquiry

Various

TEV/OPENING

Opening by Patrick
Clarkson QC

TEV/P/1

Proof of Evidence by John
Francis

TEV/A/1

Appendices by John Francis

TEV/S/1

Summary by John Francis

TEV/P/2

Proof of Evidence by
Jeremy Williams on Retail
Planning Issues

TEV/A/2

Appendices by Jeremy
Williams

TEV/A/2 –
Addition

Addition to Jeremy
Williams Proof –
Appendix 7 –Household

Tesco Stores Limited
/The Everton Football
Club Liomited (TEV)
Tesco Stores Limited
/The Everton Football
Club Limited TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
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TEV/S/2

Survey
Questions 45-54
Summary by Jeremy
Williams

(TEV)

TEV/SUPP/2

Additional Tables by
Jeremy Williams

TEV/CL/2

Note to Inspector – Retail
Matters

TEV/P/3

Proof of Evidence by Melvin
Davis on Master planning and
design issues

TEV/S/3

Summary by Melvin Davis

TEV/P/4

Proof of Evidence by Joe Ellis
on Transportation Issues

TEV/A/4

Appendices by Joe Ellis

TEV/S/4

Summary by Joe Ellis

TEV/P/5

Proof of Evidence by Graeme
Tulley on Regeneration Issues

TEV/P/5 Errata

Errata to TEV/P/5

TEV/A/5 (i)
TEV/A/5 (ii)

Appendices by Graeme Tulley

TEV/A/5/1

Replacement Appendices by
Graeme Tulley

TEV/S/5

Summary by Graeme Tulley

TEV/P/6
TEVP/P/6 (1)

Proof of Evidence by Alan
Black on Commercial Issues

Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
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15 January

27 November

26 November
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TEV/S/6

Summary by Alan Black

TEV/P/7

Proof of Evidence by Philip
Coles on Corporate Issues –
Tesco

TEV/P/8

TEV/A/8

Proof of Evidence by Robert
Elstone on the need for a
Stadium – Everton Football
Club
Appendices of Robert Elstone

TEV/S/8

Summary by Robert Elstone

TEV/P/9

Proof of Evidence by Chris
Potts on Stadium Location
Issues

TEV/A/9
(available in
hard copy only)
TEV/S/9

TEV/P/10

TEV/A/10

TEV/S/10

TEV/P/11

TEV /CLOSING

TEV/INQ/1

Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)

Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Appendices by Chris Potts
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Summary by Chris Potts
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Proof of Evidence by David
Tesco Stores Limited
Keirle on Stadium Design
/ The Everton
Issues
Football Club Limited
(TEV)
Appendices by David Keirle
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Summary by David Keirle
Tesco Stores Limited
/ The Everton
Football Club Limited
(TEV)
Proof of evidence - Noise and Tesco Stores Limited
Vibration
/ The Everton
Football Club Limited
(TEV)
Closing Statement by Patrick Tesco Stores Limited
Clarkson QC
/ The Everton
Football Club Limited
(TEV)
Cherry Field Drive Kirkby – Council Agreement
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6 February

20 November
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TEV/INQ/2

Plan - Landfill Location

19 November

TEV/INQ/3

Letter from NWRA dated 11/2/2008 to Kirkby
Planning Team
Letter from NWRA dated 5/6/2008

19 November

Landscape Plans

20 November

See Section 106
Bundle of plans of bund

19 November
25 November

Landscape plan- crossroads
Response to Inspector’s questions on Air Quality
(INSP/INQ/1)
Tesco Branch size
Review of Visual Impacts

25 November
2 December

TEV/INQ/12

Note on Design, Construction & Maintenance of
Acoustic Bund

2 December

TEV/INQ/13

Note on Acoustic & Vibration effects of Proposals on
Residential Amenity.
Salford Reds Stadium Decision - Letter to
Eversheds
Salford Reds Stadium – Conditions

30 January

Email regarding exclusivity agreement
Response to question re initial design

3 December
3 December

Growth rates & periods from Map Info 07/02

3 December
3 December

TEV/INQ/19

Correspondence between Warren Bradley & Peter
Kilfoyle
Acoustic Fence – at narrowest point- drawing

TEV/INQ/20

Acoustic Fence – drawing

3 December

TEV/INQ/21

Brief for Council facilities

4 December

TEV/INQ-22
TEV/INQ/23

Note on hospitality awards won by Everton FC
Notes on termination rights under Tesco/Everton
agreement
Bund adjacent to Whinberry Drive- update 11
December 2008
Kirkby schedule of information (relates to item 7 of

10 December
11 December

TEV/INQ/4
TEV/INQ/5
TEV/INQ/5
TEV/INQ/5
TEV/INQ/5
TEV/INQ/5
TEV/INQ/5
TEV/INQ/5
(5.1)

19 November

(1)
(2)
(3)
(4)
(5)

TEV/INQ/6
TEV/INQ/7 (1)
TEV/INQ/7 (2)
TEV/INQ/7 (3)
TEV/INQ/7 (4)
TEV/INQ/8
TEV/INQ/9
TEV/INQ/10
TEV/INQ/11

TEV/INQ/14
TEV/INQ 14 a
TEV/INQ/15
TEV/INQ/16 –
Text
TEV/INQ/16
TEV/INQ/17
TEV/INQ/18

TEV/INQ/24
TEV/INQ/25
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2 December

2 December
3 December

3 December

11 December
16 December
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TEV/INQ/26
TEV/INQ/27
TEV/INQ/28
TEV/INQ/29
TEV/INQ/30
TEV/INQ/31
TEV/INQ/32
TEV/INQ/33
TEV/INQ/34
TEV/INQ/35
Appendix
TEV/INQ/36
TEV/INQ/ 37
TEV/INQ/38
TEV/INQ /39 (i)
TEV/INQ/39(ii)
TEV/INQ/39(iii)
TEV/INQ/40
TEV/INQ/41
TEV/INQ/42
TEV/INQ/43
TEV/INQ/44
TEV/INQ/45
TEV/INQ/46
TEV/INQ/47Text and plan

outstanding matters 16/12/08)
Decision letter for Dalton Park (relates to item 5 of
outstanding matters)
Note on Ground Contamination issues

16 December
16 December

Photographs of sample completed bund/acoustic
barrier combination with planting
Joe Ellis’s response to the Inspector’s questions on
Transport/Highways
Transport Measures
Response to query from Andrew Pykett about the
feasibility of a stadium roof

8 January

Missing sheet from TEV/P/2 –Appendix 7
(submitted by Liverpool CC)
Everton Football Club Home Matches
Response to Inspector’s questions – G Tully proofIndices of Deprivation
Statement on expenditure Growth for Inspector

8 January

Consultation with Voluntary Organisations by
Everton in the Community (EITC)
Response to questions by Grange Residents Assoc
(GRANGE/INQ/5)
Letter from Drivers Jonas dated 7th May 2008
Response to questions raised by parties with
respect to Transport Assessment – Various
Transport Additional Questions
KEIOC Officers and Aims of Group
Briefing note on vacation of units in Town Centre
Update on ES Addendum Consultation
Response to KRAG / INQ/8
Retail Travel Distance savings – Joe Ellis
Letter from Tesco to Grange Residents – Jan 2008
Agreed changes to Section 106 Agreement since
Friday 30 January 2009
Revised Plan 2 for section 106 Agreement
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7 January
8 January
8 January

13 January
13 January
15 January
15 January
20 January
21 January
21 January
26 January
27 January
28 January
28 January
28 January
29 January
4 February
5 February
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SUP/KMBC/Opening

Opening by Martin Kingston QC

Knowsley MBC (KMBC)

SUP/KMBC/P/1

Proof of Evidence by Sheena Ramsey on
Regneration

Knowsley MBC (KMBC)

SUP/KMBC/A/1 (i)

Appendices by Sheena Ramsey

Knowsley MBC (KMBC)

SUP/KMBC/A/1/1

Additional Appendix by Sheena Ramsey

Knowsley MBC (KMBC)

SUP/KMBC/A/1/1

Additional Appendix by Sheena Ramsey

Knowsley MBC (KMBC)

SUP/KMBC/A/1/ 2

Further Additional Appendix by Sheena Ramsey

Knowsley MBC (KMBC)

SUP/KMBC/S/1

Summary by Sheena Ramsey

Knowsley MBC (KMBC)

SUP/KMBC/P/2

Proof of Evidence by Gary Halman on planning
Issues
Appendix to Gary Halman’s Proof of Evidence
Summary by Gary Halman

Knowsley MBC (KMBC)

SUP/KMBC/A/2
SUP/KMBC/S/2

SUP/KMBC/P/3

Knowsley MBC (KMBC)
Knowsley MBC (KMBC)

SUP/KMBC/A/3

Proof of Evidence by Michael Hollis on Retail &
Regeneration Issues
Appendices by Michael Holliss

Knowsley MBC (KMBC)

SUP/KMBC/S/3

Summary by Michael Holliss

Knowsley MBC (KMBC)

SUP/KMBC/SUPL/3

Supplementary Proof by Michael Holliss

Knowsley MBC (KMBC)

SUP/KMBC/SUPL2 /3
SUP/KMBC/SUPL3/3

Second Supplementary Proof by Michael Holliss
Response to Inspector on Question on
Expenditure Growth
Revised Response to Inspectors Question on
expenditure Growth

Knowsley MBC (KMBC)
Knowsley MBC (KMBC)

Knowsley MBC (KMBC)

SUP/KMBC/S/4

Proof of Evidence by Philip Sapiro on Traffic
Issues
Summary by Philip Sapiro

SUP/KMBC/R/4

Rebuttal Proof from Philip Sapiro

Knowsley MBC (KMBC)

SUP/KMBC/SUPL4/3
Sheet 1
Sheet 2

SUP/KMBC/P/4

Rebuttal Proof from Sheena Ramsey,Mike
Holliss & Gary Halman

SUP/KMBC/R/Joint
SUP/KMBC/R/Joint/
Appendices
SUP/ KMBC/CLOSING

KMBC/MISC/1

Knowsley MBC (KMBC)

Knowsley MBC (KMBC)

Knowsley MBC (KMBC)

Knowsley MBC (KMBC)
Knowsley MBC (KMBC)

Closing statement by John Barrett

Response to Mrs Pethard
KMBC
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KMBC/MISC/2

28 November

KMBC/INQ/1

Impacts on formal sports provision.
KMBC
Election Press Coverage

KMBC/INQ/2

Letter from NWRDA dated 19 November

3 December

KMBC/INQ/3

Building Schools for the Future Programme

3 December

KMBC/INQ/4

UDP Saved Policies

3 December

KMBC/INQ/5

St Helens MBC committee report re Rugby
Stadium
Liverpool City Council committee report re LFC
Stadium
Exclusitivity Agreement Dates
Attractors & Linkages

3 December

KMBC/INQ/9

Indicies of Deprivation

4 December

KMBC/INQ/10

Genesis of Proposed Draft Changes – TOPPS 6

4 December

KMBC/INQ/11

4 December

KMBC/INQ/12

English Partnership Additionality Guide Oct 2008Economic Multiplier
IMD mapping- Knowsley & Objecting Authorities

KMBC/INQ/13

Management Horizons Retail ranking 2008

5 December

KMBC/INQ/14 (a)
KMBC/INQ/14 (b)
KMBC/INQ/14 (c)

Proposals for redevelopment of Kirkby
Consultation draft –Kirkby Markets Improvements
Kirkby Market Square concepts-consultation

9 December
9 December
9 December

KMBC/INQ/15

Liverpool CC Planning Cttee report and minutes
4/6/08
Cabinet Office –multiple deprivation in England

9 December

KMBC/INQ/6
KMBC/INQ/7
KMBC/INQ/8

3 December

3 December
3 December
4 December

KMBC/INQ/8 (a)

KMBC/INQ/16

5 December

10 December

KMBC/INQ/18

Press cuttings –Daily Post 10/12/08 –Alistair
Darling
Kirkby Civic Centre - Usage

10 December

KMBC/INQ/19

Extract from Inspector’s Report- Knowsley UDP

10 December

KMBC/INQ/20

Building School for Future locations & approximate
distances
More detailed version of KMBC/INQ/20 (related to
item 15 of outstanding matters)
Probity in Planning

11 December

KMBC/INQ/17

KMBC/INQ/20a
KMBC/INQ/21
KMBC/INQ/22
KMBC/INQ/22a
KMBC/INQ/23

10 December

16 December
11 December

Liverpool City Council Press Release – 18 May
2006
St Helens Development Review 2007

18 December

Letter from Merseytravel dated 13th November
2008

6 January
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KMBC/INQ/24

NWRA – North West Economic Baseline – extract
from report – July 2005

6 January

KMBC/INQ/25

Philip Sapiro’s response to the Inspector’s
questions on Transport/Highways

6 January

KMBC/INQ/26

List of information requested by the Inspector on
Monday 15 December 2008

20 January

KMBC/INQ/27

Response to questions raised during Cross
Examination of Gary Halman

20 January

KMBC/INQ/28

Response to questions submitted by KRAG to Chief
Executive of KMBC
Response to questions submitted from Inspector
Mr Jackson (INSP/INQ/4)
Email from Cllr Dave Smithson (14 May 2007) to
Liberal Democrat Councillors regarding Lib Dem
position on Kirkby Plans
Archdiocese Land Deal
Response to Inspectors request for clarification on
Section 106 Agreement items.
Response to KRAG/INQ/13
Controlled Parking Zone Agreement between KMBC
and Sefton MBC

21 January

KMBC/INQ/29
KMBC/INQ/30
KMBC/INQ/31
KMBC/INQ/32
KMBC/INQ/33
KMBC/INQ/34

LCC/OPENING

Opening by Stephen
Sauvain QC

LIVERPOOL CITY
COUNCIL (LCC)

LCC/P/1

Proof of Evidence by
Michael Burchnall
Appendices by Michael
Burchnall
Summary by Michael
Burchnall

LIVERPOOL CITY
COUNCIL (LCC)
LIVERPOOL CITY
COUNCIL (LCC)
LIVERPOOL CITY
COUNCIL (LCC)

Proof of Evidence by
Andrew Pepler on Retail
Issues
Summary by Andrew
Pepler on Retail Issues
Rebuttal by Andrew Pepler
on Retail Issues
Proof of Evidence by Mark
McVicar on Commercial
matters and appendices

LIVERPOOL CITY
COUNCIL (LCC)

LCC/A/3

Appendices of Mark
McVicar

LIVERPOOL CITY
COUNCIL (LCC)

LCC/3/P/Addendum

Addendum

LIVERPOOL CITY
COUNCIL (LCC)

LCC/A/1
LCC/S/1
LCC/P/2
LCC/S/2
LCC/R/2
LCC/P/3
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LIVERPOOL CITY
COUNCIL (LCC)
LIVERPOOL CITY
COUNCIL (LCC)
LIVERPOOL CITY
COUNCIL (LCC)

21 January
22 January
4 February
5 February
5 February
6 February

18 November

18 November
18 November

9 January
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LCC/P/3 - Updated

Updated Proof of Evidence
by Mark McVicar on
Commercial matters and
appendices

LCC/S/3

Summary by Mark McVicar
on Commercial matters
Closing statement

LIVERPOOL CITY
COUNCIL (LCC)

13 January

LIVERPOOL CITY
COUNCIL (LCC)
LIVERPOOL CITY
COUNCIL (LCC)
Extract from the Inspector’s report (see CD 3.1 (c
))
Erratum to LCC/P/1 – this is also attached to
LCC/P/1 for completeness

18 November

LCC/INQ/3

Closing submissions from former Bellfield Training
Ground -28 November 2008

3 December

LCC/INQ/4

Addendum to LCC/P/2 –Andrew Pepler Proof of
Evidence

21 January

LCC/INQ/5

Appeal decision (Appeal Ref
:APP/Z4310/A/08/2079502) – Bellefield Training
Ground . land off Sandforth Road Liverpool 12 and
numbers 88,90, 92 & 94 Sandforth Road Liverpool
L12 1LW
Article from Liverpool Daily Post , dated
Wednesday 21 January 2009
Property group
feels the pinch as tenants hit trouble.
Comments from LCC on TEV/INQ/44

21 January

LCC/CLOSING
LCC/INQ/1
LCC/INQ/2

LCC/INQ/6
LCC/INQ/7

CAO/OPENING

Opening by Mr Roger
Lancaster

COMBINED
AUTHORITY
OBJECTORS (CAO)

CAO/P/1

Proof of Evidence by Keith
Nutter on Retail Issues

CAO/A/1

Appendices by Keith Nutter

CAO/S/1

Summary by Keith Nutter

COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)

CAO/P/2

Proof of Evidence by Phil
Megson on Strategic
Planning overview

COMBINED
AUTHORITY
OBJECTORS (CAO)

CAO/A/2

Appendices by Phil Megson

CONBINED
AUTHORITY
OBJECTORS (CAO)
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18 November
26 November

21 January
30 January

18 November
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CAO/S/2

Summary by Phil Megson

CAO/P/3

Proof of Evidence by Ian
Gill

CAO/A/3

Appendices by Ian Gill

CAO/A/3/1

Letter from English
Partnerships dated 12
November 2008

CAO/S/3

Summary by Ian Gill

CAO/R/3

Rebuttal Proof by Ian Gill

CAO/P/4

CAO/A/4
CAO/S/4

Proof of Evidence by Michelle
Taylor on the impact on the
redevelopment of
Skelmersdale
Appendices by Michelle
Taylor
Summary of Michelle Taylor

CAO/R/4

Rebuttal Proof by Michelle
Taylor

CAO/SUPL/4

Supplementary Proof by
Michelle Taylor

CAO/SUPL/4/1

Addition to Supplementary
Proof by Michelle Taylor

CAO/P/5

Proof of Evidence by Tom
Ferguson on the impact on
St Helen’s

CAO/A/5

Appendices by Tom
Ferguson

CAO/S/5

Summary by Tom Ferguson

CAO/P/6

Proof of Evidence by Andy
Wallis on the impact on
Sefton

CAO/A/6

Appendices by Andy Wallis

COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS

(CAO)
(CAO)
(CAO)
18 November
(CAO)

COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS

(CAO)
7 January
(CAO)
(CAO)
18 November
(CAO)

COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
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CAO/S/6

Summary by Andy Wallis on
the impact on Sefton

CAO/R/6

Rebuttal Proof by Andy
Wallis on the impact on
Sefton

OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)
COMBINED
AUTHORITY
OBJECTORS (CAO)

CAO/P/7

Proof of Evidence by Mr C
Hubbard on Commercial
Issues

COMBINED
AUTHORITY
OBJECTORS (CAO)

CAO/P/7 - Errata
CAO/A/7

Errata to Mr C Hubbard
proof & summary (CAO/P/7
& CAO S/7)
Appendices by Mr Hubbard

CAO/S/7

Summary by Mr Hubbard

COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS
COMBINED
AUTHORITY
OBJECTORS

CAO/CLOSING

Closing statement

26 January
(CAO)
(CAO)
(CAO)
5 February
(CAO)

CAO/INQ/1

Press cuttings

27 November

CAO/INQ/2

Match attendance

2 December

CAO/INQ/3

League tables

3 December

CAO/INQ/4

Planning Committee Minutes – Sefton MBC – dated
4 June 2008

7 January

CAO/INQ/5

‘Agenda Item 11’ – Sefton MBC – 7 May 2008

7 January

CAO/INQ/6

8 January

CAO/INQ/9

Retail Floorspace in the Skelmersdale TC SPC
Masterplan
Table 4.1 (amended to reflect potential uplift in
Skelmersdale floor space)
Table 4.1 (amended to reflect figures used in
RSOCG – Column A of Table 8)
ING Retail Property Fund buys £75 m St Helens
shopping centre - extract
Amended Impact tables for Mr Nutter

CAO/INQ/9 –
Updated

Amended Impact tables for Mr Nutter – for clarity
purposes

22 January

CAO/INQ/10

St Modwen Company Ltd – End of year trading
update 20th November 2008

19 January

CAO/INQ/7
CAO/INQ/7 Updated
CAO/INQ/8

KRAG/OPENING

Opening by Tony Barton

KRAG/P/1

Proof of Evidence by Mr
J Gittins
Page 358

Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group

13 January
22 January
13 January
14 January

18 November
18 December
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KRAG/A/1
KRAG/S/1
KRAG/P/2
KRAG/A/2
KRAG/A/2/FANS

KRAG/S/2
KRAG/S/2 –Updated

Appendices of Proof of
Evidence by Mr J
Gittins
Summary of Proof of
Evidence by Mr J
Gittins
Proof of Evidence by
Women’s Health Group
Appendices of Proof of
Evidence by Women’s
Health Group
‘FANS’ DVD – part of
appendices of proof of
evidence by Women’s
Health Group
Summary of Proof of
Evidence by Women’s
Health Group
Revised summary by
Women’s Health Group

KRAG/P/3

Proof of Evidence by Mr
P Ross

KRAG/A/3-

Appendices of Proof of
Evidence by Mr P Ross

KRAG/S/3

Summary of Proof of
Evidence by Mr P Ross

KRAG/P/4

Proof of Evidence by Mr
B Fearnehough

KRAG/A/4 –

Appendices of Proof of
Evidence by Mr B
Fearnehough
Summary of Proof of
Evidence by Mr B
Fearnehough
Proof of Evidence by
Mrs D Reid

KRAG/S/4
KRAG/P/5
KRAG/A/5

Appendices of Proof of
Evidence by Mrs D Reid

KRAG/P/6 & KRAG/A/6

Proof of Evidence by
Mrs P Pendleton
Appendices of Proof of
Evidence by Mrs P
Pendleton *photographs
included within the
Appendices have been
submitted on a separate
disk
Proof of Evidence by

KRAG/P/7
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(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)

Kirkby Residents

18 December
18 December
18 December
18 December
18 December

18 December
22 January
18 December
18 December
18 December
18 December
18 December
18 December
18 December
18 December
18 December

18 December
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KRAG/A/7
KRAG/S/7
KRAG/CLOSING

KRAG/INQ/1

The Revd Dr Tim
Stratford
Appendices of Evidence
by The Revd Dr Tim
Stratford
Summary of Proof of
Evidence by The Revd
Dr Tim Stratford
Closing statement on
behalf of KRAG
coalition.

Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)
Kirkby Residents
Action Group
(KRAG)

18 December
18 December
4 February

Location of Kirkby Catholic Learning Centre Options Appraisal
Local Election Press Note

5 December

KRAG/INQ/3

Results of development Securities Public
Consultation

10 December

KRAG/INQ/4

Your Kirkby – Your Future – Shaping the future of
your town centre

11 December

KRAG/INQ/5

Outstanding questions for Sheena Ramsey

6 January

KRAG/INQ/6

Outstanding questions for Robert Elstone

6 January

KRAG/INQ/7

Question regarding TEV/INQ/16

16 January

KRAG/INQ/8

Question regarding TEV/P/11

20 January

KRAG/INQ/9

22 January

KRAG/INQ/11
KRAG/INQ/12
Appendix

Written response to Mr Brennan’ evidence
regarding Area Partnership Board
Map of Kirkby area to easily identify areas
mentioned in KRAG/P/2
Application of SOCECON / JOINT/1 to KRAG/P/7
Written Response regarding part of Mr Dodd’s
evidence

KRAG/INQ/13

Response by KRAG to KMBC/INQ/31

KRAG/INQ/2

KRAG/INQ/10

10 December

22 January
23 January
23 January
5 February

KEIOC/P/1

Proof of Evidence by Trevor
Skempton

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/A/1

Appendices of Proof of
Evidence by Trevor
Skempton

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/S/1

Summary of Proof of
Evidence by Trevor
Skempton

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/P/2

Proof of Evidence by Dave
Thompson
Appendices of Proof of
Evidence by Dave
Thompson

Keep Everton In
Our City (KEIOC)
Keep Everton In
Our City (KEIOC)

18 December

KEIOC/A/2

Page 360

18 December
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KEIOC/A/A/2

Replacement Appendices of
Proof of Evidence by Dave
Thompson
Summary of Proof of
Evidence by Dave
Thompson
Proof of Evidence by Mark
Grayson

Keep Everton In
Our City (KEIOC)

18 December

Keep Everton In
Our City (KEIOC)

18 December

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/A/3

Appendices of Proof of
Evidence by Mark Grayson

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/P/4

Proof of Evidence by Colin
Fitzpatrick

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/A/4

Appendices of Proof of
Evidence by Colin
Fitzpatrick

Keep Everton In
Our City (KEIOC)

18 December

KEIOC/S/4

Summary of Proof of
Evidence by Colin Fitzpatrick
Closing statement on behalf
KEIOC campaign

Keep Everton In
Our City (KEIOC)
Keep Everton In
Our City (KEIOC)

18 December

KEIOC/S/2
KEIOC/P/3

KEIOC/CLOSING

ST/KEIOC/1

KEIOC/INQ/1
KEIOC/INQ/2
KEIOC/INQ/3
KEIOC/INQ/4
KEIOC/INQ/5
KEIOC/INQ/6
KEIOC/INQ/7
KEIOC/INQ/8
KEIOC/INQ/9
KEIOC/INQ/10
KEIOC/INQ/11
KEIOC/INQ/12
KEIOC/INQ/13
KEIOC/INQ/14
KEIOC/INQ/15
KEIOC/INQ/16
KEIOC/INQ/17
KEIOC/INQ/18
KEIOC/INQ/19

Statement outlining their case

Keep Everton In Our
City (KEIOC)

HOC Report
Daily Mail cuttings- November 2008
Minutes of KMBC Planning Meeting –
10/12/04
Knowsley News – June 2007 – Special
Kirkby edition
Everton – EGM Newsletter
KEIOC Newsletter Issue 1
Destination Kirkby presentation to George
Howarth MP
Our Kirkby, Our Future pamphlet
New Stadium – The Observer
Notes for Meeting 16/01/06
Newspaper article- Battle Raging for Soul of
“The People’s Club” (www.irishtimes.com 24/11/08)
Interview between KEIOC and Peter Mc
Kenna (www.keioc.net- 17/11/08)
Letter from Merseyrail to KEIOC dated 10
December 2008
Destination Kirkby – similar case studies
Map of the area surrounding Goodison Park
Letter to Stagecoach Merseyside dated 24
November 2008
Letter to Arriva dated 24 November 2008
Map of Goodison area
Stadium sizes for Everton FC and Liverpool
FC
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4 December
4 December
9 December
9 December
9 December
9 December
9 December
9 December
9 December
10 December
16 December
16 December
7 January
7 January
7 January
7 January
7 January
7 January
29 January
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KEIOC/INQ/19a
WR/KEIOC/INQ/20

Updated document on Stadium sizes for
Everton FC and Liverpool FC
Details of timings of FA Cup match- Everton
V Liverpool – Wed 4 Feb 09

P/KCLD/1

Proof of Evidence by
Councillor F Fricker

P/KCLD/2
P/KCLD/2 (a)

Proof of Evidence by
Councillor Ian Smith

KCLD/CLOSING

Closing statement by
KCLD

ST/FISHER/1

Statement outlining
his XX
Copy of email dated
3 November between
Mr Fisher & Mark
Butterworth

ST/FISHER/2

KCLD/INQ/1
KCLD/INQ/2
KCLD/INQ/3
GRANGE/P/1
GRANGE/P/1/A
GRANGE/P/2
GRANGE/A/2
GRANGE/P/3
ST/GRANGE/1
ST/GRANGE/2

2 February
5 February

Knowsley
Constituency Liberal
Democrats (KCLD)
Knowsley
Constituency Liberal
Democrats (KCLD)
Knowsley
Constituency Liberal
Democrats (KCLD)
Mr Fisher

18 December

Mr Fisher

19 November

18 December
4 February

Developments of Kirkby Town Centre 4 December
Boundary commission for England
5 December
Email from Alisha Lee, Merseytravel
7 January
to Councillor Fricker
Proof of Evidence by The
The Grange Residents 18
Grange Residents
Association
Association
Appendices to Proof of
The Grange Residents 18
Evidence by The Grange
Association
Residents Association
Proof of evidence by The
The Grange Residents 23
Grange Residents
Association
Association
Appendices to Proof of
The Grange Residents 27
Evidence by The Grange
Association
Residents Association
Proof of evidence by The
The Grange Residents 28
Grange Residents
Association
Association
Statement by the Grange
Grange Residents
Residents Committee on the Committee
Impact on Residents
Statement by the Grange
Grange Residents
Residents Committee
Committee

ST /GRANGE/3

Questions to Melvin Davies

WR/GRANGE/1

Outstanding issuesregeneration of Croxteth –
Fazakerley bund and
increased traffic volumes

Grange Residents
Committee
Grange Residents
Committee
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January
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GRANGE/INQ/1

Reply to document TEV/INQ/12

GRANGE/INQ/2

Reply to document TEV/INQ/13

10 December

GRANGE/INQ/3

Statistics on Football related arrests and &
banning orders
Questions from Mrs Pethard on behalf of GRA
regarding noise
Questions from Mrs pethard on behalf of GRA in
relation to sunlight and daylight & CD 10.1.6 &
TEV/INQ/11.

6 January

GRANGE/INQ/4
GRANGE/INQ/5

KRISP/P/1

Proof of Evidence by David
Dodd on behalf of KRISP

KRISP/P/2

Updated Proof of evidence
by David Dodd on behalf of
KRISP (reformatted original
proof)
Statement outlining their
case

ST/KRISP/1

P/HARRISON.S/1
A/HARRISON.S/1
S/HARRISON.S/1
WR/HARRISON/1

Kirkby Residents In
Support of Progress
(KRISP) – Kirkby
Small Firms Forum
Kirkby Residents In
Support of Progress
(KRISP) – Kirkby
Small Firms Forum
KRISP

Proof of Evidence by Mr
Steve Harrison
Appendices of Proof of
Evidence by Mr Steven
Harrison
Summary of Proof of
Evidence by Mr Steven
Harrison
Additional information from
Mr Steven Harrison

6 January
12 January

18 December

20 January

Mr Stephen Harrison

18 December

Mr Stephen Harrison

18 December

Mr Stephen Harrison

18 December

Mr Stephen Harrison

30 January

6 January 2009

HARRISON/INQ/2

Network Rail – Route Utilisation Strategy – Draft
for Consultation
Merseyrail Timetables

HARRISON/INQ/3

National Fan Survey – extract

6 January 2009

HARRISON/INQ/4

Paper Cutting 10 September 1997

7 January 2009

HARRISON/INQ/5

Article from Merseyrail – 6 January 2009

7 January 2009

HARRISON/INQ/1

KTA/P/1

KTA/P/2

Proof by Mr Thomas
Norman on behalf of
the Kirkby Traders
Association
Proof by Mrs Irene
Brand on behalf of
the Kirkby Traders
Association

6 January 2009

Kirkby Traders
Association

18 December

Kirkby Traders
Association

18 December
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KTA/P/3

KTA/P/4

KTA/P/5

KTA/CLOSING

Proof by Mr Jason
Keen on behalf of the
Kirkby Traders
Association
Proof by Mr Kevin
Routeledge on behalf
of the Kirkby Traders
Association
Proof by Mr Rodney
Smith on behalf of
the Kirkby Traders
Association
Closing statement by
Mr Thomas Norman
on behalf of the
Kirkby Traders
Association

Other Proofs and Statements submitted
to the Inquiry
GRO/P!; GRO/A/1; GRO/P/3 &
GRO/Summary
ST/Martin.R/1
ST/McCormick/1
ST/McVeigh/1
ST/Murphy/1
St/O’Brien/1st/Reid/1
St/Rimmer/1; St/Rimmer-updated;
St/Rimmer-updated addendum
St/Scott/1
St/Toner/1
St/White/1
St/Williams/1
SUP/ST/OKTA/1

Kirkby Traders
Association

18 December

Kirkby Traders
Association

18 December

Kirkby Traders
Association

18 December

Kirkby Traders
Association

4 February

ST/Abbott/1
ST/Barton.A/1; ST/Barton.A/1-updated;
ST/Barton.L/1
ST/Brennan/1
ST/Chapman/1
ST/Cornwall/1
ST/DE-Gier/1; ST/DE-Gier/1 - updated
ST/Drummond/1
ST/Fleming.J/1
ST/FRaughn/1
ST/Gallagher/1
ST/Harrison/B/1
ST/Hamill/1

WR/Cooltrader/1; WA/Cooltrader/1

WR/CPRE/1
WR/Flemming.V/1
WR/Iceland/1; WA/Iceland/1; WR/Iceland/A
WR/INEZ/1
WR/ING/1; WR/ING/1(1); WA/ING/1
WR/MPMGT/1
WR/Pendleton/1
WR/Pover/1
WR/RCO/1; WR/RCO/2
WR/SLP/1
WR/Woolford/1

OBJ/Hazelhurst/P; OBJ/Hazelhurst/A;
OBJ/Hazelhurst/S;
OBJ/Hazelhurst/P/Addendum;
OBJ/Hazelhurst/P/1
OBJ/INEZ/1
P/McDonald/1; P/McDonald – updated;
APP/McDonald/updated; CL/McDonald/1
RAMBLERS/P/1
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Statements of Common Ground
Reference

Document

SOCG/RETAIL/1

Statement of Common Ground on Retail
Issues
Statement of Common Ground on Retail
Issues
Statement of Common Ground on Retail
Issues

SOCG/RETAIL/2
SOCG/RETAIL/3

Party

SOCG/RETAIL/4

Statement of Common Ground on Retail
Issues

SOCG/GENERAL/1

Statement of Common Ground on
Planning Issues
Statement of Common Ground- Statistical
Evidence Base

SOCECON/JOINT/1
RETAIL/JOINT/1
Appendix a
Appendix b
Appendix c

Composite Document Dealing with
Reduced Comparison Growth Rates

S106 Agreement
Reference

Document

Party
Tesco & Everton

Date submitted if
after 17th
November
18 November

Tesco Freehold &
Leasehold
Tesco Controlled Land

Tesco & Everton

18 November

Tesco & Everton

18 November

Section 106 /2

Updated from 18
November

Tesco & Everton

12 December

Section 106 /2
Appendices

Updated

Tesco & Everton

15 January

Section 106/3

Updated from 12
December

Tesco & Everton

6 February

S106 Agreement
S106 Appendix
S106 Plan A
S106 Plan B

Lists of Conditions
Reference

Document

Party

TEV/KMBC/CONDITIONS/1

Conditions of
agreement between
Tesco / KMBC

Tesco Stores
Limited/ Everton
Fottball Club
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TEV/KMBC/CONDITIONS/2
Appendix

Updated conditions of
agreement between
Tesco / KMBC

TEV/KMBC/CONDITIONS/3

Updated conditions of
agreement between
Tesco / KMBC

Limited(TEV) / KMBC
Tesco Stores
Limited/ Everton
Fottball Club
Limited(TEV) / KMBC
Tesco Stores
Limited/ Everton
Fottball Club
Limited(TEV) / KMBC

29 January

5 February

Annex D: List of Abbreviations
AG
AOD
BRE
BREAM
BSF
BV
CABE
CAO
CEO
CPO
CPRE
CPZ
DAS
DHSS
DPP
DPD
EA
EFC
EP
FTE
GIA
GONW
HMRA
IMD
IPS
KCLD
KEIOC
KMBC
KRAG
KRISP
KRUDP
KTA
KTC
LCC
LDD
LDF
LPA
LUC
MUGA

Amenity Greenspace
Above Ordnance Datum
Building Research Establishment
Building Research Establishment Environmental Assessment Method
Building Schools for the Future
Bureau Veritas
Commission for Architecture and the Built Environment
Combined Authority Objectors
Chief Executive Officer
Compulsory Purchase Order
Campaign to Protect Rural England
Controlled Parking Zone
Design and Access Statement (Revised)
Dept of Health and Social Services
Development Planning Partnership
Development Plan Document
Environmental Assessment
Everton Football Club
English Partnerships
Full Time Equivalent
Gross Internal Area
Government Office for the North West
Housing Market Renewal Area
Index of Multiple Deprivation
Interim Policy Statement
Kirkby Constituency Liberal Democrats
Keep Everton in Our City
Knowsley Metropolitan Borough Council
Kirkby Residents Action Group
Kirkby Residents in Support of Progress
Knowsley Replacement Unitary Development Plan
Kirkby Traders’ Association
Kirkby Town Centre
Liverpool City Council
Local Development Document
Local Development Framework
Local Planning Authority
Land Use Consultants
Multi Use Games Area
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NEET
NEMS
NWRA
OSG
OKTA
PCA
PCT
PDL
RSOCG
RSS
RTP
SCD
SCS
SOA
SOCG
SoS
STC
SPD
SRA
TEV
VMS
WLDC
WYG

Not in Employment, Education or Training
NEMS Market Research
North West Regional Assembly
Outdoor Sports Greenspace
Official Kirkby Traders Association
Primary Catchment Area
Primary Care Trust
Previously developed land
Retail Statement of Common Ground
Regional Spatial Strategy
Roger Tym and Partners
South of Cherryfield Drive
Sustainable Community Strategy
Super Output Areas
Statement of Common Ground
Secretary of State for Communities and Local Government
Skelmersdale Town Centre
Supplementary Planning Document
Substantial Residential Area
Tesco/Everton FC
Variable Message Signage
West Lancashire District Council
White Young Green
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